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COMMITTEE ACTION

	Proposed Ordinance 2021-0350, which would Authorize the Executive to enter into a development agreement with Bridge Housing Corporation and Community Roots Housing to develop and lease a portion of the Northgate Park and Pool Lot for affordable housing, passed out of committee on November 16, 2021, with a “Do Pass” recommendation. The Ordinance was amended in committee with Amendment 1 to:
· Amend the ordinance language to authorize the Executive to execute the Ground Lease, which is an exhibit to the Development Agreement. 
· Amend the development agreement to make clarifications to the remedies sections, add a reference to the RFQ/C definition for the term "system connected," correct incorrect cross-references and use consistent terminology.
· Amend the ground lease to state that provisions in the preamble are incorporated into the lease, to add reference to the RFQ/C definition for the term "system connected” and to add a requirement for the developer to obtain the prior written consent of the county if 200 units rather than 232 units of affordable housing will be developed or operated.




SUBJECT

Proposed Ordinance 2021-0350 would authorize the Executive to enter into a development agreement with Bridge Housing Corporation and Community Roots Housing to develop and lease a portion of the Northgate Park and Pool lot, in Council District 1, for affordable housing and related purposes.

SUMMARY

Proposed Ordinance 2021-0350 would authorize the Executive to enter into a 75-year ground lease and a development agreement for a portion of the Northgate Park and Pool Lot for $1 per year, paid in a single $75 payment.  The development agreement and the attachments (together referred to as “the Agreement” throughout the staff report) would be between King County and Bridge Housing Corporation and Community Roots Housing.  The property is currently used as a Park and Pool lot operated by the King County Metro Transit Department (Metro).  For the Project, 159 parking stalls will be permanently removed from the lot.  The portion of the property was declared surplus by the Facilities Management Division (FMD) on December 6, 2018. 

The Project is anticipated to include 232 units of subsidized, affordable housing units serving households with incomes of 60% or less AMI and would include a mix of at least 52 two- or three-story bedroom units and at least 24 units designated for system-connected households with incomes 50% or less AMI.[footnoteRef:1] The Northgate project would also include an early learning center and a comfort station for Metro employees.  Upon expiration of the 75-year lease, King County would take possession of the property, including all improvements made on the property during the terms of the ground lease.   [1:  Note that the Ground Lease sets a "Minimum Affordable Housing Unit Requirement" of 200 units at 60% AMI or less with at least 20 units for system-connected households at 50% AMI or less.] 


Amendment 1 would specify that the Executive is authorized to execute the ground lease, which is an exhibit to the development agreement, as well as require the developer to provide notice if 200 rather than 232 units were to be constructed.  The amendment also makes other clarifications and technical corrections. 


BACKGROUND 

Property History.  The subject property is a portion of the parcel located at 10104 3rd Ave NE, Seattle, WA and is in Council District 1.  A 48,138 square foot portion of the property would be given a new address following a lot boundary adjustment.  
	
The Property Summary indicates that the property is a portion of the Northgate Park and Pool Lot, which is adjacent to the new multi-modal transit station that opened fall of 2021.[footnoteRef:2]  Pre-COVID, the usage rate at the Northgate Park and Pool lot was 100%. In March 2021, the usage rate had dropped to 41%. The Project footprint would remove 159 parking stalls permanently, with an additional 27 stalls being temporarily unavailable during construction.  However, 309 parking stalls would still remain in the Northgate Park and Pool lot, and over 1,500 publicly owned or leased commuter parking stalls will remain available in the vicinity. [2:  https://www.northgatelink.com/] 


The portion of the property was declared surplus by FMD on December 6, 2018.  According to the Property Summary, the Executive made the policy decision to surplus the property for the proposed project.  If the property were not surplussed for this proposal or another development project, it would remain as a surface parking lot or used to create additional bus layover spaces.  

Request For Qualifications and Concepts.  In 2018, King County issued a Request for Qualifications and Concepts (RFQ/C), seeking proposals for the development of the Northgate Park & Pool lot. The RFQ/C required proposals to include a minimum of 200 units of subsidized affordable housing for a minimum of 50 years to serve households earning up to 60% area median income (AMI). 

The RFQ/C also requested proposals to include a mix of unit sizes and configurations, and with a minimum of 10% of the units to be “system connected” serving very-low and extremely-low income housing. The RFQ/C specified that “system connected housing is designed to meet the unique needs of individuals leaving system-based institutions. Specifically, selected development teams will work with the County to identify 10% of the units as having a preference for tenant referrals from King County or a King County-approved agency operating criminal justice system diversion programs. System connected units are expected to serve very low- to extremely low-income households below 50% AMI.”[footnoteRef:3] [3:  RFQ/C, Project Requirements, Item 3.] 


Three responses to the RFQ/C were received. A five-member evaluation committee reviewed the responses. Based on the commitments of the RFQ/C submitted by BRIDGE Housing Corporation and Community Roots Housing, King County chose to negotiate an agreement exclusively with them. The BRIDGE Housing Corporation and Community Roots Housing response proposed to construct 232 affordable units, as well as a 10,000 square foot childcare center. The proposal initially assumed a fee simple transfer to the developers, with a component to construct market-rate units. In negotiations, the market-rate housing was postponed. The Executive states that there was a protracted negotiation with the developers of the market-rate project and the County could not confirm that the developer would deliver the market-rate project according to an acceptable schedule. King County prioritized expediting the delivery of the affordable units by delaying the market-rate piece of the project.

Previous Actions.

Proclamation of Emergency.  On November 2, 2015, the Executive made a Local Proclamation of Emergency due to homelessness affecting King County and stating that the County will continue to work with all the cities within King County on plans to address homelessness. The proclamation commits the County to take actions that support its goals of making homelessness rare, brief and one-time; reducing racial disparities; and engaging the full community in ending homelessness.

Regional Affordable Housing Task Force.  The King County Council established the Regional Affordable Housing Taskforce (RAHTF) in 2017 through Motion 14873. The RAHTF was charged with developing a recommended countywide affordable housing strategy. In December 2018, the RAHTF released its Final Report and Recommendations[footnoteRef:4] and the King County Council declared through Motion 15372 that the recommendations therein represented the policy of the Council.  The Final Report and Recommendations provides a Five-Year Action Plan that includes a recommendation that King County “Make available at no cost, at deep discount, or for long term lease, under-utilized property from State, County, cities, and non-profit/faith communities” and “develop policies for the sale of County-owned property at reduced or no cost when used for affordable housing, which may be used as a model ordinance by cities.” [4:  https://www.kingcounty.gov/~/media/initiatives/affordablehousing/documents/report/RAH-Report-Print-File-7-17-19.ashx?la=en] 


Lodging Tax Revenues To Support Transit-Oriented Development (TOD).  In 2016, Council adopted Motion 14687 acknowledging the receipt of the executive transmitted the TOD Bond Allocation Plan and also amended the TOD Bond Allocation Plan. The TOD Bond Allocation Plan would allocate a total of $87 million in bonds to be backed by future lodging tax revenue dedicated to nonprofit organizations or public housing authorities for TOD (affordable workforce housing within one-half of a mile of a transit station), or for services for homeless youth. This amount was based on the financial forecast at that time and a state law provision that limits the debt service for bonds pledged against these revenues to no more than half of the 37.5 percent of the lodging tax revenues.[footnoteRef:5]  The Plan allocated the bond proceeds for various projects throughout the county including $10 million for an affordable housing project or projects at the Northgate Transit Center. [5:  In 2011, the Washington State Legislature passed ESSB 5834 , which amended RCW 67.28.180, to allow the county to allocate the county imposed two percent lodging (hotel/motel) tax revenues that will become available in 2021 as follows: (a) at least 37.5 percent for art museums, cultural museums, heritage museums, the arts, and the performing arts; (b) at least 37.5 percent for nonprofit organizations or public housing authorities for affordable workforce housing within one-half of a mile of a transit station, or for services for homeless youth; and (c) Remainder for capital or operating programs that promote tourism and attract tourists to the county.] 


In September 2018, the Council adopted Ordinance 18788, which authorized a new funding agreement and amendment to the existing financing agreement with the Washington State Major League Baseball Stadium Public Facilities District. The ordinance also directed the allocation of future county lodging tax revenues beginning 2021.  The ordinance directed that in addition to the 34.9% of the total lodging tax revenues, a portion of the tourism allocations would also be allocated to TOD purposes.

Subsequently, in November 2018, the Council adopted Ordinance 18835, the County’s 2019-2020 Biennial Budget, which appropriated an additional $100 million in bonds supported by future lodging tax revenues for TOD affordable housing in accordance with Ordinance 18788. Of the allocation, an additional $10 million would support the TOD affordable housing project at the Northgate Transit Center. This made the total allocation for the TOD project at the Northgate Transit Center $20 million.[footnoteRef:6] [6:  Report 2021-RPT0087 (2021 DCHS - Transit-Oriented Development (TOD) Annual Report) provides the latest details on the allocation of the $187 million of TOD Bonds.] 


ANALYSIS

Proposed Ordinance 2021-0350 would authorize the Executive to enter into a 75-year ground lease and development agreement for a portion of the Northgate Park and Pool Lot located at 10104 3rd Ave NE, Seattle, WA in Council District 1, for $1 per year, paid in a single $75 payment. The development agreement which includes various attachments and exhibits would be substantially in the form of Attachment A to the Proposed Ordinance.

Parties to the Agreement.  Throughout the Agreement, King County is referred to by the acronym “KCM”, indicating that King County is the legal successor in interest to the Metropolitan Municipality of Seattle. The other signatories to the Agreement are BRIDGE Housing Corporation (BRIDGE) and Community Roots Housing (CRH).

BRIDGE and CRH together constitute the “Affordable Housing Developer” referred to throughout the Agreement and are required to develop a separate entity called “Northgate Affordable, LLC”. The development agreement is between King County, BRIDGE and CRH, whereas the ground lease is between King County and Northgate Affordable LLC.

BRIDGE Housing Corporation is a nonprofit housing developer headquartered in San Francisco, CA, with other offices in Washington, Oregon, and California.[footnoteRef:7] [7:  https://bridgehousing.com/] 


Community Roots Housing, formerly Capitol Hill Housing, is a nonprofit that builds, preserves, and operates affordable housing in the Seattle area.[footnoteRef:8] [8:  https://communityrootshousing.org/] 


Summary of Key Terms.  Table 1 provides a high-level summary of key terms in each section of the development agreement.

Table 1. Summary of Key Terms of the Development Agreement

	Development Agreement Section
	Summary of Key Terms
	Beginning Page in Attachment A

	Section 1.
Ground Lease
	Requires King County and the affordable housing developer to enter into a ground lease for the affordable housing parcel.  Also requires King County to complete State Environmental Policy Act (SEPA) analysis before Council action.  The Executive states that the public comment period for SEPA closed on October 21, 2021.

	p. 3

	Section 2. Escrow; Consideration in Absence of Closing; Liquidated Damages
	Lays out terms for escrow.  

Provides for consideration to King County if closing does not occur for reasons other than a nonmaterial breach.

States that if the affordable housing developer fails to perform and enter into a ground lease, King County may terminate the development agreement.  Damages would be the considerations laid out in the considerations above.

	p. 3

	Section 3. Due Diligence; Effective Date
	Articulates the affordable housing developers’ obligations for due diligence and investigation of the property.  The effective date of the agreement would be the date the affordable housing developer issues an approval notice (see section 8).

	p. 5

	Section 4. As-Is; Release and Indemnities
	States that the property condition is “as is” except as otherwise set forth in the agreement.  

Releases King County from any features or conditions of the property and adds an indemnity clause.

	p. 6

	Section 5. Design Development Period; Review Procedures; Entitlements
	Lays out conditions of the design development period between the effective date and closing and lays out evaluation criteria and review procedures for King County.  

Provides for progress meetings for periodic check ins of the parties when applying for permits.

	p. 10

	Section 6. Conditions Precedent; Council Approval Contingency
	Sets out obligations the affordable housing developer is required to fulfill under the agreement, including the County SEPA review of the ground lease and a required boundary line adjustment, among others.

Sets out obligations King County’s is required to fulfill under the agreement, including the County SEPA review of the ground lease and a required boundary line adjustment, among others.

Subjects the development agreement to Council approval of the ground lease.

	p. 18

	Section 7. Closing
	Establishes closing requirements. The affordable housing developer would be able to extend the final date of closing for up to 2 periods of 12 months each.

	p. 21

	Section 8. Representations and Warranties
	Iterates King County and the affordable housing developer’s representations and warranties, and states that no conflict exists to either party’s knowledge.

	p. 23

	Section 9. Dispute Resolution; Default and Termination
	Specifies dispute resolution processes and remedies for nonperformance.

Lays out reasons for which termination of the agreement is allowed.

	p. 25

	Section 10. Casualty and Condemnation
	States that if condemnation occurs on all or part of the property, such that the project is no longer economically feasible, the agreement terminates.

	p. 29

	Section 11. General
	Miscellaneous provisions, including amendment processes, severability clause, etc.

	p. 29

	Attachment 1. 
	Legal Description of the Property

	p. 39

	Attachment 2. 
	Description/Depiction of AH Parcel

	p. 42

	Attachment 3. 
	Conceptual Site Plan Detail

	p. 44

	Attachment 4. 
	Form of Approval Notice

	p. 46

	Attachment 5. 
	Form of Ground Lease – Terms of the Ground Lease are laid out in Table 2 below.

	p. 48

	Attachment 6. 
	Development and Milestone Schedule – This has construction beginning in November 2023 and completing in November 2025.

	p. 277

	Attachment 7. 
	Form of Memorandum of Ground Lease

	p. 280



Table 2. Summary of Key Terms of the Ground Lease

	Ground Lease Section
	Summary of Key Terms
	Beginning Page in Attachment A

	Article 1. The Lease
	States that King County is entering into a lease with the tenant and includes miscellaneous provisions, like as-is-where-is provisions.

Requires the tenant to comply with the development agreement.

Establishes the rent at $1 per year, to be prepaid for the entire term (a total of $75) at closing.

	p. 52.

	Article 2. Ownership Permits and Licenses
	Establishes ownership of the project and states that permit, license, project design and predevelopment expenses are at the expense of the tenant.

States that, upon issuance of a master use permit and upon receiving financing commitments satisfactory to the affordable housing developer, the tenant shall commence construction and obtain a certificate of occupancy before the deadlines set forth in the development agreement.

	p. 56

	Article 3. Liens
	States that King County acknowledges that the tenants may need to record easements and covenants against fee title in the development of the project, but covenants must not bind the County’s fee interest in the property.

Prevents the tenant from contracting any debt which will become a lien against the County’s interest in the property.

	p. 58

	Article 4. Taxes: Utilities
	Requires the tenant to pay all property taxes, statutory leasehold excise taxes and connection fee and usage charges for utility services.

	p. 60

	Article 5. Insurance
	Requires the tenant to obtain certain minimum insurance levels, with options for the County to adjust insurance requirements within 90 days of each 5-year anniversary of the commencement date.

	p. 61

	Article 6. Maintenance and Alterations
	Requires the tenant to maintain the premises in a good and safe condition.

Establishes landlord rights in relation to the comfort station.

	p. 65

	Article 7. Permitted Mortgages
	Acknowledges that the tenant may enter into leasehold mortgages for funding the project and establishes the County’s role in leasehold mortgages.


	p. 67

	Article 8. Representations and Warranties
	Lays out representations of the County and the tenant.

Identifies the County’s remedy for specific performance of the representations, warranties, and covenants of Article 8.

	p. 71

	Article 9. Eminent Domain
	Establishes a process for disbursement of award for “just compensation” if the property is subjected to eminent domain.

Establishes outcomes for partial condemnation and temporary takings.

	p. 72

	Article 10. Damage or Destruction
	Requires the tenant to notify the County of certain damage or destruction of the property.

Sets up the right to terminate and distribution of insurance proceeds in the case of certain damage or destruction.

	p. 73

	Article 11. Events of Default and Remedies
	Lays out failures that constitute material default and breach of the lease by the tenant, and remedies by the tenant.

Lays out failures that constitute material default and breach of the lease by the County, and remedies by the tenant.

	p. 74

	Article 12. Quiet Enjoyment and Possession; Landlord’s Right of Entry

	Includes a clause allowing quiet enjoyment of the property.

Establishes the County’s right of entry.
	p. 78

	Article 13. Vacation of Leased Premises

	Covenants that, upon termination of the lease the tenant will peaceably yield and surrender possession of the premises and project to the landlord.
	p. 78

	Article 14. Hazardous Materials and Environmental Compliance

	Defines hazardous materials and requires environmental compliance.
	p. 79

	Article 15. Tenant’s Cooperation with Existing and Future Uses and Development of Transit Center and Park & Pool Lot

	Acknowledges that the tenant understands, and will cooperate with, the County’s intent to redevelop adjoining parcels for transit-oriented development and other uses, which are conceptualized in Exhibit H.
	p. 84

	Article 16. Transfers
	Acknowledges that the County is relying on the real estate and development expertise of the tenant.

Prevents the tenant from selling, conveying, or otherwise transferring any part of the tenant’s interest in the lease without the County’s prior written consent, except for certain exempt transfers, exempt subleases and permitted rental agreements.

	p. 85

	Article 17. Release and Indemnification

	Includes release and indemnification language.
	p. 87

	Article 18. Misc. Provisions
	Includes miscellaneous provisions, such as severability language and notice requirements.

	p. 89

	Article 19. Dispute Resolution and Related Matters
	Iterates which matters are and are not subject to dispute resolution.

For matters that are subject to dispute resolution, it establishes the resolution process.

	p. 94

	Article 20. Exhibits
	A. Legal Description of the Property
A-1. Site Plan
B. Legal Description of the Premises
C. Form of Consent and Recognition Agreement
D. Form of Memorandum of Ground Lease
E. Copy of Due Diligence Agreement
F. Copy of Development Agreement
G-1. Form of Access Easement
G-2. Form of Glazing Easement
H. Conceptual Illustration of Potential Future Uses and Development on Parcels Adjacent to the Premises
I. Comfort Station Sublease

	p. 96



Appraisal.  An appraisal completed in February 2021 determined the property’s unrestricted fair market value was $12.85 million[footnoteRef:9]. The restricted fair market value, which assumes imposition of the affordable housing restriction, is $5 million. As the Proposed Ordinance would not include a land sale, this appraisal does not factor into any purchase price.  Metro indicated that a 75-year ground lease was chosen rather than a sale so that the County retains ownership of this property, in an area where property values are expected to increase, into the long-term. [9:  The unrestricted fair market value does not include the affordable housing restriction that would be imposed, as required by the RFQ/C.] 


Price.  The affordable housing developers would pay $75 in a lump sum payment for the 75-year lease, at a price of $1 per year.

The Northgate Project.  The Northgate Project is intended to include 232 units of subsidized, affordable housing units serving households with incomes of 60% or less AMI with a mix of at least 52 two- or three-bedroom units and at least 24 units designated for "system-connected households" with incomes of 50% or less AMI.  The RFQ/C specified that "system-connected households" means tenants who are referred from the County or a county-approved agency operating criminal justice system diversion programs.

While the project is intended to provide for 232 units of affordable housing as described above, note that the Ground Lease sets a "Minimum Affordable Housing Unit Requirement" of 200 units at 60% AMI or less with at least 20 units for system-connected households at 50% AMI or less.  According to Metro, this minimum was established to allow for flexibility if changes to the current project scope become necessary.

Additionally, the Project would include 9,750 square feet of commercial space, which would be used for an early learning center and the development of a comfort station (described in more detail below).

Upon expiration of the lease, King County would take possession of the property, including all improvements made on the property during the terms of the ground lease.  

Comfort Station Sublease.  As part of the ground lease, the affordable housing developers would be required to provide a 250-square foot comfort station, built to Metro’s specifications and subleased to Metro for exclusive transit purposes for $0 rent. Metro would maintain the completed comfort station.

More information on the comfort station can be found in the Comfort Station Sublease, which is attached to the ground lease as Exhibit I. The affordable housing developer would enter into this sublease with King County, who would act as the tenant.

Financing.  Executive staff anticipate the project to be financed by the following sources:
 
	Source
	Amount

	Construction Loan
	$59,000,000

	King County TOD Bonds (supported by lodging tax revenues)
	$20,000,000

	Seattle Housing Authority Family Housing Fund
	$1,050,000

	Metro Reimbursement[footnoteRef:10] [10:  This would be a reimbursement to the affordable housing developers for the comfort station.] 

	$108,000

	Deferred Developer Fee[footnoteRef:11] [11:  The deferred developer fee is a sum of money owed to the developer to cover the developer's project management costs to be repaid after construction of the project] 

	$3,900,000

	Tax Credit Equity[footnoteRef:12] [12:  Executive staff state that the Tax Credit Equity for the project is being provided through the 4% low-income tax credit program run by the state. Since the site is located in a Difficult to Develop Area (DDA), the eligible costs are allowed a 30% basis boost that increases the amount of credits available to the project that translates into additional equity.  ] 

	$3,750,000

	TOTAL
	$87,808,000



After project completion and stabilization, the project would pay off the construction loan with a permanent loan, remaining investor equity and daycare equity as follows:

	Source
	Amount

	Permanent Loan
	$21,800,000

	Tax Credit Equity
	$37,500,000

	Daycare Equity
	$6,000,000

	TOTAL
	$65,300,000




Council Approval Requirement.  The transmitted Development Agreement includes a provision that the Agreement is subject to approval by Ordinance of the Ground Lease by the Council within the Council approval period.  King County may extend the Council approval period consistent with the Development and Milestone Schedule, which is Attachment 6 of the Development Agreement. If council approval is not satisfied then the Development Agreement would be terminated. As transmitted, the Development and Milestone Schedule does not include a Council approval period.

Timing.  The property is currently classified as a Difficult Development Area (DDA), which is a designation made by U.S. Department of Housing and Urban Development (HUD) that allows projects in those areas 30% more tax credit equity. In mid-September, the developer was alerted that the property will lose its DDA designation at the end of 2021. The loss of the DDA designation would create a $10.3 million funding gap.

Executive staff state that the Washington State Housing Finance Commission confirmed that the current DDA designation can be vested in 2021 by applying for and being awarded bond cap prior to the end of the year. One of the requirements for the application is site control.  In order to apply for bonds, the development team needs to have a fully executed Development Agreement by December 10th, 2021. Without site control, the project cannot be vested in 2021 and will result in the loss of the federal tax credit equity. 

Executive staff further state that if the DDA cannot be signed by mid-December 2021, King County would potentially need to provide an additional $10.3 million in gap financing for the project to continue to move forward. 

AMENDMENT

Amendment 1 would authorize the Executive to execute the Ground Lease, which is an exhibit to the Development Agreement. 

In the development agreement, Amendment 1 would make clarifications to the remedies sections, add a reference to the RFP/Q definition for the term "system connected," correct incorrect cross-references, and use consistent terminology.

In the ground lease, Amendment 1 would state that provisions in the preamble are incorporated into the lease, add reference to the RFP/Q definition for the term "system connected," and add a requirement for the developer to obtain the prior written consent of the county if 200 units rather than 232 units of affordable housing will be developed/operated.
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