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SUBJECT

A Motion approving the PSERN Operator articles of incorporation and proposed bylaws.

SUMMARY

Proposed Motion 2021-0106 would approve the Puget Sound Emergency Radio Network (PSERN) Operator articles of incorporation and proposed bylaws, in accordance with Ordinances 19165 and 18074. The proposed bylaws provide for the policies and rules for the conduct of members and meetings, proceedings and business for the PSERN Operator Board of Directors.

Ordinance 19165, approved by the King County Council in September 2020, authorized the Executive to execute the PSERN Operator Interlocal Cooperation Agreement (PSERN Operator ILA) with the cities of Auburn, Bellevue, Federal Way, Issaquah, Kent, Kirkland, Mercer Island, Redmond, Renton, Seattle and Tukwila to create the PSERN Operator that will assume ownership and control of the Puget Sound Emergency Radio Network (PSERN) following project full system acceptance (FSA). The PSERN Operator ILA also establishes and outlines the duties and powers of a Board of Directors to serve as the governing body of the PSERN Operator. Consistent with state law and Ordinance 19165, the Board of Directors is required to adopt, and amend (as needed), bylaws and policies for the administration and regulation of the PSERN Operator.

BACKGROUND 

King County Council approved Ordinance 17993 in March 2015, authorizing a ballot measure for the capital, transition, and financing costs for PSERN to be funded through a nine-year property tax levy. Voters approved the ballot measure in April of that year. Once completed, PSERN will replace and upgrade the county’s existing emergency radio communications system which is more than twenty years old. King County is responsible for leading and implementing the PSERN project per Attachment A to Ordinance 18075 (“Implementation ILA”).

PSERN Operation after Project Completion. The Implementation ILA contemplated establishment a nonprofit entity (“PSERN Operator”) to own, operate and govern the PSERN system after it is built and fully tested, with the PSERN Operator being able to accept the transfer of the PSERN System from the County and be fully responsible for PSERN following issuance of full system acceptance by the PSERN Joint Board[footnoteRef:1]. As indicated in the Implementation ILA, the Parties “intend and agree” that the PSERN Operator shall be deemed to be the successor to the County for all PSERN System purposes and shall assume all of the County’s rights, responsibilities and liabilities under PSERN contracts, licenses, leases and agreements.  [1:  Oversight during the PSERN project implementation period is being conducted by a Joint Board, composed of one non-voting chair (the Executive or the Executive's designee) and four voting representatives, one representing each of the current system's owners. The four voting members of the Joint Board may appoint two additional non-voting participants: a chief of a police agency and a chief of a fire agency.] 

 
Attachment A to Ordinance 18074 (2015 MOA). Concurrent to execution of the Implementation ILA, the County and the eleven signatory cities representing the owners of the County’s existing emergency radio network[footnoteRef:2] also entered into a memorandum of agreement (“MOA”) relating to the future operation of PSERN following project full system acceptance.[footnoteRef:3] The MOA set out the basic terms under which the Parties would establish the new, nonprofit entity (“PSERN Operator”) that would own, operate and govern PSERN once completed. Of note, Ordinance 18074 set a requirement for Council approval by motion of the proposed articles of the PSERN Operator’s articles of incorporation[footnoteRef:4] and any initial bylaws to be adopted by the Board (Board of Directors) before the PSERN Operator may be incorporated. [2:  Bellevue, Issaquah, Kirkland, Mercer Island and Redmond (EPSCA member cities); Auburn, Federal Way, Kent, Renton and Tukwila (Valley Com member cities); and the City of Seattle.]  [3:  Ordinance 18074 was approved by Council in June 2015.]  [4:  “Articles of Incorporation”, as defined on the Washington State Secretary of State website, is a “document filed with the Secretary of State to create a corporation”. ] 


It was intended by the Parties that the MOA would be superseded by a future Interlocal agreement (“PSERN Operator ILA”), which would establish the PSERN Operator and detail the future PSERN governance and operations structure with more specificity. 

Attachment A to Ordinance 19165 (PSERN Operator ILA). In September 2020, Council approved Ordinance 19165, authorizing the Executive to execute the Puget Sound Emergency Radio Network Operator Interlocal Cooperation Agreement (PSERN Operator ILA) with the cities of Auburn, Bellevue, Federal Way, Issaquah, Kent, Kirkland, Mercer Island, Redmond, Renton, Seattle and Tukwila to create the PSERN Operator that will assume ownership and control of the Puget Sound Emergency Radio Network (PSERN) following project full system acceptance (FSA). Project FSA is currently anticipated for February 2023.

The PSERN Operator ILA also establishes and outlines the duties and powers of the Board of Directors to serve as the governing body of the PSERN Operator. Table 1 on the next page provides an overview of the Board’s composition.





Table 1. PSERN Operator Board of Directors Composition
	4 Voting Members
	King County Executive or
designee approved by the King County Council

	
	City of Seattle Mayor or designee

	
	One mayor or city manager or 
designee representing Eastside Public Safety Communications Agency (EPSCA) member cities

	
	One mayor or city manager or 
designee representing Valley Communications Center (Valley Com) member cities

	2 Non-voting
Members
	Representative appointed by the King County Police Chiefs & Sheriff Association

	
	Representative selected jointly by the King County Fire Commissioners Association and the King County Fire Chiefs Association



An authorized representative of the County, the City of Seattle, Valley Com member cities and the EPSCA member cities must provide written notice of its initial Board of Directors member and alternate member to the Chair of the PSERN Joint Board established under the Implementation Period ILA. Thereafter, the Chair of the Board of Directors would receive written notice of any change (e.g. in the event of a vacancy) of a member or alternate member to the Board. 

As noted in Table 1, appointment of a designee of the King County Executive to serve as the King County representative to the Board requires King County Council confirmation by motion. This requirement was fulfilled by Council approval of Motions 15825 and 15826.[footnoteRef:5] [5:  Motion 15826 confirmed the Executive’s appointment of Brenda Bauer and the County’s representative to the PSERN Operator Board of Directors. Motion 15825 confirmed the Executive’s appointment of Dwight Dively, as an alternate for the County representative to the Board. Both motions were approved by Council on February 23. 2021.] 


Meetings of the Board of Directors. The first meeting of the Board of Directors, as indicated in the PSERN Operator ILA, will be held as soon as practicable and necessary to begin operations of the PSERN Operator. According to executive staff, it is estimated that the PSERN Operator will need at least 18 months to prepare to take over operations of the radio system, as well as time needed for recruitment/hiring of a PSERN Executive Director. The Board of Directors, as indicated by executive staff, is anticipated to hold its first convening in March 2021.

The Board, per the ILA, must establish bylaws and procedures for its operations and meetings including setting a regular meeting schedule and location (with at least two meetings annually), providing for the scheduling of special and emergency meetings, and providing for attendance by telephone or other electronic voice communication.

PSERN Operating Board. The ILA also requires the Board of Directors to establish and maintain an Operating Board to provide advice and expertise to the Board of Directors. At least one fire commissioner must be included in the Operating Board’s membership.


ANALYSIS

Proposed Motion 2021-0106 would approve the Puget Sound Emergency Radio Network (PSERN) Operator articles of incorporation (Attachment A) and proposed bylaws (Attachment B), in accordance with Ordinances 19165 and 18074.

As indicated in the recitals portion of the proposed motion, the Board of Directors will adopt bylaws and submit articles of incorporation that have been approved by the PSERN Project Joint Board and are proposed to be approved by the King County Council (via Proposed Motion 2021-0106) and the PSERN Operator Board of Directors. According to executive staff, the PSERN Joint Board approved the proposed bylaws and articles of incorporation at its December 10, 2020 meeting.

Articles of Incorporation (Attachment A). The PSERN Operator ILA (Attachment A to Ordinance 19165), establishes the PSERN Operator as a new separate governmental agency under RCW 39.34.030(3)(b) that is organized as a nonprofit corporation under RCW chapter 24.06 as authorized by the Interlocal Cooperation Act (Chapter 39.34 RCW) to assume ownership and control of PSERN following project full system acceptance. Applicable requirements for the articles of incorporation for the PSERN Operator are set forth in RCW 24.06.025.

According to executive staff, the PSERN Operator articles of incorporation[footnoteRef:6] are likely to be filed with the Washington State Secretary of State’s office within a few days of the first Board of Directors meeting. [6:  As indicated by executive staff, some sections of the articles of incorporation form are already completed in what was included in the legislative package, but others that need to be finished include Section 6 - Registered Agent, Section 7 - Initial Board of Directors, Section 8 - Distribution of Assets, Section 9 - Qualifications, Rights & Responsibilities of Members, Section 12 - Distribution of Surplus, Section 13 - Return Address for this Filing, and Section 14 - Incorporation Information.] 


Proposed Board of Directors Bylaws (Attachment B). Consistent with statute[footnoteRef:7] and Ordinance 19165, the PSERN Operator Board of Directors (the governing body of the PSERN Operator) is required to adopt, and amend (as needed), bylaws and policies for the administration and regulation of the PSERN Operator. The proposed draft bylaws (Attachment B to Proposed Motion 2021-0106) would provide for the policies and rules for the conduct of members and meetings, proceedings and business for the PSERN Operator Board of Directors. The bylaws would take effect upon adoption by resolution of the Board of Directors and would remain in effect until such time as they are amended or new bylaws are adopted, which could include amending and replacing the bylaws in their entirety. [7:  RCW 24.06.095] 


Board Membership and Meetings. The proposed bylaws, consistent with Ordinances 18074 and 19165, identify that the Board of Directors is comprised of four voting members and two nonvoting members (see Table 1). Members would serve on the Board until they are no longer eligible to serve or are replaced by their appointing entity and notice of their replacement is provided to the Board Chair. Members would serve without compensation from the PSERN Operator, though the Board may reimburse Board members, employees and others performing services for the PSERN Operator reasonable expenses (not defined in the bylaws) actually incurred in performing their duties pursuant to policies approved by the Board.

The proposed bylaws outline provisions for regular and specials meetings of the Board, including meeting location, as well as procedures relating to executive sessions of the Board and for the cancellation of Board meetings. Of note, the Board is required to hold at least two regular meetings per year. Additionally, special or emergency meetings may be called by the Chair or at least two voting members of the Board. 

Consistent with the PSERN Operator ILA, the proposed bylaws allow for members of the Board to participate in meetings either in person or remotely. Of note, for all meetings where remote participation is allowed or required, the bylaws direct that the Board must provide telephone access (at a minimum) to members of the public wishing to participate remotely (e.g. to provide public comment). A quorum for a Board meeting would generally require all four of its voting members (or their alternates) and board actions would typically require the affirmative vote of all four of the voting members. In the event that a matter before the Board fails due to lack of unanimous support, the bylaws direct that the impasse resolution process identified in the PSERN Operator ILA may be used.

Election of PSERN Operator Officers. Under the proposed bylaws, the Board would be required to elect from among its voting members the officers of the PSERN Operator, including but not limited to: a Chair, Vice Chair, Secretary, and Treasurer. Duties for these four officers are further described in the bylaws. Aside from the offices of the Chair and Secretary, any two or more offices could be held by the same person. Of note, the bylaws also allow for the Board of Directors, by resolution, to designate one or more committees to advise the Board.

PSERN Operating Board. The proposed bylaws directs the Board of Directors to establish and maintain an Operating Board, comprised of representatives of PSERN system user agencies, to provide advice and expertise to the Board of Directors. At least one fire commissioner must be included in the Operating Board’s membership. As indicated in the proposed bylaws, the purpose and duties of the Operating Board would include:
· Review and approval operational procedures, subject to final approval by the Board of Directors
· Review and comment on significant administrative issues and policies, subject to final approval of the Board of Directors
· Advise the Board of Directors in evaluating the annual budget and budget amendments
· Assist the Board of Directors in evaluating the Executive Director’s performance
· Any other duties delegated by the Board of Directors

Other considerations – fiscal year. The bylaws identify that the fiscal year of the PSERN Operator runs from January 1st through December 31st of each year.




INVITED

· David Mendel, Director, Emergency Radio Communications Division, KCIT
· Kimberly Nuber, Deputy Division Director, Emergency Radio Communications Division, KCIT

ATTACHMENTS

1. Proposed Motion 2021-0106
a. Articles of Incorporation for the PSERN Operator
b. Draft bylaws of the PSERN Operator Board of Directors
2. Transmittal Letter
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