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Metropolitan King County Council
Committee of the Whole

STAFF REPORT

	Agenda Item:
	9
	Name:
	Andrew Kim 

	Proposed No.:
	2020-0207
	Date:
	June 30, 2020



SUBJECT

A proposed ordinance that would place a ballot proposal to amend the King County Charter to prohibit discrimination on the basis of family caregiver or military status or status as a veteran who was honorably discharged or who was discharged solely as a result of the person's sexual orientation or gender identity or expression.

SUMMARY

Proposed Ordinance 2020-0207 would place a ballot proposal on the next general election to amend Section 840 of the King County Charter to prohibit discrimination in employment or compensation of county officers or employees, and also prohibit the county from contracting with any parties that discriminate on the basis of the following protected class:

· family caregiver; and
· military status or status as a veteran who was honorably discharged or who was discharged solely as a result of the person's sexual orientation or gender identity or expression.

The proposed ordinance is one of 11 charter amendments recommended by the 2018-2019 King County Charter Review Commission. 

To place the charter amendment ballot proposal on the November 3, 2020 ballot, the last regular council meeting date for adoption is July 21, 2020.[footnoteRef:1] The deadline for Department of Elections to receive the effective ordinance is August 4, 2020. [1:  An ordinance adopting a charter amendment is not subject to executive veto, so the legislation is effective 10 days after the Council adopts it.] 


Staff has prepared Striking Amendment S1 to remove references to the November 2020 election and add the following language: “at the next general election to be held in this county occurring more than forty-five days after the enactment of this ordinance” and a corresponding Title Amendment T1 to align with the striking amendment.

BACKGROUND 

King County Charter Section 840: Antidiscrimination.   The last amendment to King County Charter Section 840: Antidiscrimination was in 2008. On July 14, 2008, the council adopted Ordinance 16204 to place a ballot proposal on the November 2008 general election to amend Section 840 of the King County Charter to prohibit discrimination in employment or compensation of county officers or employees, and also prohibit the county from contracting with any parties that discriminate on the basis of the following protected class:

· disability;
· sexual orientation; and
· gender identity or expression

According to the staff report for Ordinance 16204, the ballot proposal was recommended by the 2007-2008 King County Charter Review Commission. The 2007-2008 Charter Review Commission proposed the ballot proposal to ensure that the King County Charter be in alignment with the antidiscrimination provisions in state law[footnoteRef:2] and county code[footnoteRef:3]. On November 4, 2008, the ballot proposal passed with 71.3% of the voters approving the charter amendment. [2:  In 2006, Washington State amended the Washington Law Against Discrimination (RCW Chapter 46.60) to prohibit discrimination on the basis of sexual orientation and gender identity in the areas of employment, housing, public accommodation, credit, and insurance.]  [3:  In 2006, the county adopted Ordinance 15399 to modify the definition of sexual orientation and gender identity throughout the county’s non-discrimination ordinances to align with state law.] 


King County Non-Discrimination Ordinances.   Since 1981, the county has enacted various ordinances to prohibit discrimination under the jurisdictional purview of the county which includes unincorporated King County and King County as a governmental organization with employees and contractors. These non-discrimination ordinances include:

· Citizen and Immigrant Status (Ordinance 18665, K.C.C. 2.15) enacted in 2018 to prohibit from conditioning King County services on immigration status;

· Discrimination, Harassment, and Inappropriate Conduct (Ordinance 18757, K.C.C. 3.12D) enacted in 2018 to prohibit discrimination, harassment, and inappropriate conduct toward any employee in King County government;

· Non-Discrimination By County Contractors (Ordinance 11992; K.C.C. 12.16) enacted in 1995 to prohibit contractors, subcontractors and vendors doing business with King County government from any discriminatory practices;

· Fair Contracting (Ordinance 13981; K.C.C. 12.17) enacted in 2000 to prohibit discrimination by private parties in contracting for goods and services greater than $5,000 in unincorporated King County and discrimination by King county government in its own contracting;
· Fair Employment (Ordinance 7430; K.C.C. 12.18) enacted in 1985 to prohibit private employers in unincorporated King County with eight or more employees and King County government as an employer from discriminating against their employees;

· Non-Discrimination By County Contractors in Employee Benefits (Ordinance 14823, K.C.C. 12.19) enacted in 2003 to prohibit county contractors from discrimination in the provision of employee benefits between employees with spouses and employees with domestic partners;

· Fair Housing (Ordinance 5280; K.C.C. 12.20) enacted in 1981 to prohibit discrimination in the rental, sale or financing of housing in unincorporated King County; and

· Public Accommodations (Ordinance 8625; K.C.C. 12.22) enacted in 1988 to prohibit discrimination in public establishments in unincorporated King County, such as hotels, restaurants, bars, sporting arenas, theaters, retail stores and mobile home parks.

Citizenship and Immigrant Status, Fair Contracting, Fair Employment, Fair Housing, and Public Accommodations non-discrimination ordinances are enforced by the Office of Civil Rights[footnoteRef:4],[footnoteRef:5]. The non-discrimination ordinances related to county contractors are enforced by the Department of Executive Services – Finance and Business Operation Division and the Discrimination, Harassment, and Inappropriate Conduct ordinance is enforced separately by each of the departments managed by county electeds. [4:  Through the 2017-2018 Biennial Budget (Ordinance 18409), the council moved the functions of the office of civil rights to the office of equity and social justice, which administratively changed the office of civil rights to a civil rights program. Proposed Ordinance 2018-0485 was transmitted by the executive to formally codify this administrative change, however, the council did not taken action on this item and the legislation has lapsed.]  [5:  On December 11, 2019, the council adopted Ordinance 19047 which established the King County Human and Civil Rights Commission. However, the ordinance is scheduled to take takes effect April 1, 2021, but only if by that date the executive has transmitted a status report on the status of the feasibility study and a feasibility study and recommendations establishing the human and civil rights commission and a motion approving the feasibility study is passed by council. Should the ordinance become effective, the newly formed King County Human and Civil Rights Commission shall enforce the specified non-discrimination ordinances.] 


Antidiscrimination vs. Non-Discrimination.   The King County Charter utilizes the term “antidiscrimination” whereas King County Code utilizes the term “non-discrimination”. Both terms have the same definition and can be used interchangeably. However, both the county’s Office of Equity and Social Justice and the City of Seattle’s Office of Civil Rights have stated that the term “antidiscrimination” is more widely used in reference to legislation related to discrimination and recommended that it be used moving forward. The Washington Law Against Discrimination (RCW 46.60) does not contain any reference to either “antidiscrimination” or “non-discrimination” and the federal government’s Equal Employment Opportunity Commission (EEOC) makes reference to both “antidiscrimination” and “non-discrimination”.

Protected Classes.   A “protected class” refers to a group of people with a common characteristic who are legally protected from discrimination on the basis of that characteristic. Protected classes have been inconsistently applied throughout King County Code. This includes inconsistencies between the County Charter and the county’s non-discrimination ordinances[footnoteRef:6]. The inconsistencies have been a result of both council policy choices and inconsistently updating King County Code when legislation is taken up related to protected classes.  [6:  K.C.C. chapters 2.15, 3.12D, 12.17, 12.18, 12.20 and 12.22 and K.C.C. 6.27A.120 and 7.08.080.] 


It should be noted that Proposed Ordinance 2019-0477, introduced in November 2019 to establish a King County Human and Civil Rights Commission, proposed correcting the inconsistencies throughout King County Code. However, based on executive staff feedback to allow time for dialogue and community engagement before making changes to the protected classes, the sponsors of the legislation decided to exclude updates to the protected classes from the final adopted ordinance. Table 1 below compares the protected classes included in federal, state, and county laws.

Table 1. Protected classes included in federal, state, and county laws.

	Protected Class
	State[footnoteRef:7] [7:  RCW 49.60.010.] 


	Federal[footnoteRef:8] [8:  Civil Rights Act of 1964 and other federal laws.] 


	King County Charter
	King County Code

	Race
	
	
	
	

	Color
	
	
	
	

	Age
	
	
(40 and over)
	
	

	Sexual orientation
	
	
(sex per EEOC)
	
	

	Gender identity or expression
	no
	
(sex per EEOC)
	
	

	Religion / Creed
	
(creed)[footnoteRef:9] [9:  Although “creed” is not defined, courts have found that RCW 49.60 applies to discrimination based on religion. See Marquis v. City of Spokane, 130 Wn.2d 97, 112-3 (1996). Applies to employment, public accommodations, housing, credit transactions, insurance, commerce free from discriminatory boycotts or blacklists, and a mother’s right to publicly breastfeed her child.] 

	
(religion)
	
(religious affiliation)
	
(religion)

	National origin
	
	
	
	

	Disability 
	
(presence of any sensory, mental, or physical disability)
	
	
	

	Sex / Gender
	
(sex)
	
(sex)
	
(sex)
	
(both used inconsistently)

	Honorably discharged veteran or military status
	
	
(veteran status)
	no
	
(KCC 3.12D only)

	Families with children
	
	
(familial status)
	no
	no

	Marital status 
	
	no
	no
	

	Use of a service or assistive animal by an individual with a disability
	
(use of a trained dog guide or service animal by a person with a disability)
	no
	no
	

	Genetic information
	no
	
	no
	no

	Pregnancy
	no
	
	no
	
(KCC 3.12D only)

	Ancestry
	no
	no
	no
	

	Parental status
	no
	no
	no
	
(KCC 12.20 and 12.22 only)

	Participation in
Section 8 or other
housing subsidy
program
	no
	no
	no
	
(KCC 12.20 only)

	Alternative source
of income
	no
	no
	no
	
(KCC 12.20 only)

	Status as a victim of domestic violence, sexual offenses or stalking
	no
	no
	no
	
(KCC 3.12D – domestic violence victimization)

	Any other status protected by federal, state or local law
	no
	no
	no
	
(KCC 3.12D only)

	Family caregiver
	no
	no
	no
	no



Service or Assistive Animals.   In 2018, Washington State enacted SHB 2822[footnoteRef:10] which limited the definition of service animal as applied to public accommodations under Washington's Law Against Discrimination (RCW 46.60) to dogs and miniature horses specifically trained to perform tasks related to an individual's disability. In the public testimony section of the final senate bill report[footnoteRef:11], it states that the impetus for this bill came from a constituent who saw an issue with individuals bringing untrained animals into public accommodations as service animals and causing disruption. The public testimony further stated that this has resulted in unfair treatment of individuals with legitimate disabilities who have trained service animals. The public testimony section also included the opposition’s position which stated that there are other animals (other than dogs and miniature horses) currently being used as emotional support animals, and excluding them as service animals could be an issue. On November 20, 2019, the council adopted Ordinance 19026 to amend the county’s non-discrimination ordinances to change the definition of the “service or assistive animal” protected class to comport with state law. [10:  Chapter 176, Laws of 2018.]  [11:  http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/Bill%20Reports/Senate/2822-S%20SBR%20APS%2018.pdf.] 


Sexual Orientation and Gender Identity or Expression.   Ordinance 19026 also amended the county’s non-discrimination ordinances to modify the definition of “sexual orientation” to be consistent with the latest understanding from community stakeholders. Ordinance 19026 would adopt the definition as used by the City of Seattle’s All-Gender Restroom Ordinance  and the City of Seattle’s Fair Employment Practices Ordinance  by taking out “gender identity” from the definition of “sexual orientation” and adding the term as a separate protected class, along with other changes.

2018-2019 Charter Review Commission Recommendation.   Proposed Ordinance 2020-0207 is one of 11 charter amendments recommended by the 2018-2019 King County Charter Review Commission. In the 2018-2019 King County Charter Review Commission: Report to the King County Council[footnoteRef:12], the commission states the following: [12:  King County Council Report 2020-RPT0037. URL: https://mkcclegisearch.kingcounty.gov/LegislationDetail.aspx?ID=4342681&GUID=94BD6562-0CDC-410F-B14A-939410A85336.] 


“Many families are dealing with the very real implications of having an elderly parent or an infant child who requires care to be provided by another family member or professional care provider. Since very few individuals can afford to pay out-of-pocket for care, this responsibility often falls to other family members. The Commission believes that those required by circumstances to be that provider of care should not be discriminated against in county hiring or contracting.

In addition, the Commission believes that those who have served our country through military service should be protected against discrimination in hiring and contracting. Those having been honorably discharged or other than honorably discharged due to their sexual identification or gender identity also should be protected and honored, not discriminated against.”

ANALYSIS

Family Caregiver Protected Class.   As shown in Table 1 above, state law includes “families with children” as a protected class and “familial status” is a protected class under federal law. However, neither one are a protected class in the County Charter nor in King County Code. The county’s non-discrimination ordinances related to Fair Housing (KCC Chapter 12.20) and Public Accommodations (KCC Chapter 12.22) include “parental status” as a protected class. However, “family caregiver” is not an explicitly designated protected class under federal, state, and county laws.

According to A Better Balance, an advocacy group that promotes equality for family caregivers, a few states and over 60 local jurisdictions currently offer explicit protection for caregivers under their employment discrimination laws. Some examples include the following:
· Alaska protects against discrimination in employment because of marital status, changes in marital status, pregnancy or parenthood;
· District of Columbia protects against discrimination on the basis of marital status, familial status and family responsibilities; 
· Connecticut prohibits employers from requesting or requiring information from an applicant or employee relating to the individual’s child-bearing age or plans, pregnancy or “familial responsibilities”; 
· Minnesota protects against employment discrimination based on familial status. “familial status” under the law means being a parent, guardian or designee of a parent or guardian that lives with at least one minor or a person who is pregnant or is in the process of securing legal custody of a minor; 
· Delaware law protects against employment discrimination based on family responsibilities,
· New York State protects against discrimination based on familial status as a parent; and 
· New York City explicitly designates family caregivers as a protected class under the human rights law and protects against discrimination.

Moreover, in 2007, the EEOC issued guidance explaining the circumstances under which discrimination against workers with caregiving responsibilities might constitute discrimination based on sex, disability or other characteristics protected by federal employment discrimination laws.[footnoteRef:13] [13:  https://www.eeoc.gov/laws/guidance/employer-best-practices-workers-caregiving-responsibilities.] 


Military and Veteran Status Protected Class.   As shown in Table 1 above, “honorably discharged veteran or military status” is designated as a protected class under federal and state law. However, the protected class is only included in the county’s non-discrimination ordinance related to county employee discrimination, harassment, and inappropriate conduct (KCC Chapter 3.12D).

"Don't Ask, Don't Tell" (DADT) was a federal policy between 1994 and 2011 which prohibited any LGBTQ person from disclosing their sexual orientation or from speaking about any relationships, including marriages or other familial attributes, while serving in the United States armed forces. The policy specified that any LGBTQ service member who disclosed their sexual orientation conduct be “other-than-honorably” discharged. According to the Servicemembers Legal Defense Network, more than 13,000 service members were discharged under DADT[footnoteRef:14]. In 2011, the Don't Ask, Don't Tell Repeal Act of 2010 ended DADT thus allowing LGBTQ persons to serve openly in the United States Armed Forces. According to a 2016 military.com article, approximately 8% (~1,000 individuals) of those discharged under DADT have applied to upgrade their discharge statuses. [14:  Other media sources have stated that “other-than-honorably” discharges due to sexual orientation or gender identity or expression since World War II are more than 100,000 armed service members.] 


[bookmark: _GoBack]Based on preliminary analysis by council staff, there is currently no U.S. governmental jurisdiction that have explicitly designated “veteran who was discharged solely as a result of the person's sexual orientation or gender identity or expression” as a protected class. However, on November 2019, the State of New York adopted law to restore benefits for those LGBTQ veterans that were “other-than-honorably” discharged.[footnoteRef:15] I addition, Rhode Island also adopted law to upgrade discharge status for those LGBTQ veterans that were “other-than-honorably” discharged to “honorable” to permit them to receive state and local veteran benefits such as certain tax exemptions and tuition assistance.[footnoteRef:16] [15:  New York State Assembly S.45B/A.8097 (The Restoration of Honor Act).]  [16:  State of Rhode Island General Assembly 2019-H 5443A, 2019-S 0837.] 


Executive Feedback.   On June 25, 2020, council staff requested input from the county’s Office of Equity and Social Justice (OESJ) on Proposed Ordinance 2020-0207. However, given the short time frame that council staff provided OESJ staff to prepare a response, executive feedback was unable to be provided at the time the staff report was produced..

Ballot Timeline.   To place the charter amendment ballot proposal on the November 3, 2020 ballot, the last regular council meeting date for adoption is July 21, 2020.[footnoteRef:17] The last special council meeting date to adopt this ordinance as an emergency is August 4, 2020. The deadline for Department of Elections to receive the effective ordinance is August 4, 2020. [17:  An ordinance adopting a charter amendment is not subject to executive veto, so the legislation is effective 10 days after the Council adopts it.] 


AMENDMENT

Striking Amendment S1 would remove references to the November 2020 election, adds the following language: “at the next general election to be held in this county occurring more than forty-five days after the enactment of this ordinance” and makes other technical changes. 

Title Amendment T1 would remove references to the November 2020 election and adds the following language: “at the next general election to be held in this county occurring more than forty-five days after the enactment of this ordinance”.

Please note that the amendments will be included in a Committee of the Whole amendment packet to be distributed to members prior to the committee meeting.

INVITED

· Marcos Martinez, Member, 2018-2019 King County Charter Review Commission
· Kelli Carroll, Director of Special Projects, Office of the Executive
· Chris Bhang, Civil Rights Program Manager, Office of Equity and Social Justice

ATTACHMENTS

1. Proposed Ordinance 2020-0207
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