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Metropolitan King County Council


STAFF REPORT

	Proposed No.:
	2020-0152
	Name:
	Mike Reed



SUBJECT

[bookmark: _GoBack]Proposed Ordinance 2020-0152 would authorize condemnation proceedings to acquire property interests in a property that is needed for the construction of the North Mercer/Enatai Interceptor Upgrade project. 

SUMMARY

Proposed Ordinance 2020-0152 would authorize condemnation proceedings to secure needed rights in property for the subject property.  As an element of its Conveyance System Improvement Program, the Wastewater Treatment Division (WTD) has undertaken the North Mercer/Enatai Interceptor Upgrade Project, which would address sewer capacity and condition needs for the sewer trunk line serving Mercer Island, southwest Bellevue, and Beaux Arts Village.  That project has progressed through the process of acquiring properties and property interests needed to accommodate placement of the line, and completed agreements with all property owners with the exception of a single remaining property.  In the case of that property, the parties appear unable to come to an agreement.  The County may undertake condemnation proceedings, when required to complete needed sewer projects and when authorized by the Council.  

BACKGROUND 

The Wastewater Treatment Division manages a network of over 400 miles of sewer interceptor pipelines that convey wastewater from participant jurisdictions to the region’s sewer treatment facilities.  Every five years, the agency conducts a systematic review and evaluation of capacity and condition needs for the interceptor network.  This review process, referred to as the Conveyance System Improvement Program, identifies capital project needs required to assure that pipelines are of adequate size and condition to be capable of managing twenty-year peak flows.  The Conveyance System Improvement Program is addressed in KCC 28.86.060, as follows:
	



	28.86.060  Conveyance policies

	CP-1:  To protect public health and water quality, King County shall plan, design and construct county wastewater facilities to avoid sanitary sewer overflows.
1. The twenty-year peak flow storm shall be used as the design standard for the county’s separated wastewater system.
…
	CP-4:  The executive shall update the conveyance system improvement program every five years beginning in 2013 to ensure the program remains current.  The program updates shall provide information on growth patterns, rate of growth and flow projections and report on how this information affects previously identified conveyance needs.  The program updates shall also provide information on changed or new conveyance needs identified since the previous update.

North Mercer/Enatai Interceptor Upgrade Project

The North Mercer/Enatai Interceptor Upgrade Project is identified as a project within the Conveyance System Improvement Program.  According to the Wastewater Treatment Division (WTD), the existing pipeline is reaching the end of its useful life, and is approaching its operational capacity.  Service life for sewer pipelines in the conveyance system is 50 years and this line has been in service for about 50 years.  

The proposed project would improve reliability, performance and efficiency of the interceptor, assuring its ability to convey the 20-year peak flow projected through the year 2060.  The project receives flows from sewer basins in North Mercer Island, southwest Bellevue, and the Town of Beaux Arts Village.  The project will include about 17,210 feet of new sewer pipeline and related features, following the I-90 Greenway Trail across Mercer Island, crossing the East Channel of Lake Washington, making its way to Enatai Beach Park, and then to the Sweyolocken Pump Station adjacent to Mercer Slough.

According to the Executive, the project is of critical importance and delays in completion could have significant public health and cost impacts.  

Figure 1
Route of Proposed Pipeline, Existing Pipeline, and Subject Property Location
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The project has been underway since 2014; the Alternatives Analysis was completed in 2015, and the Design phase is projected for completion in 2020.  Construction is planned to begin in February 2021.  Project completion is anticipated in 2024.  Total project costs at completion are projected at $146 million.

Pipeline construction for this project will utilize cut and cover construction for the Mercer Island portion of the project; horizontal directional drilling will be used for the portion between the East Channel of Lake Washington and Sweyolocken pump station near Mercer Slough.  The horizontal directional drilling method, which involves drilling a borehole underground in which to place the pipeline, was selected in light of the Enatai Hill which presents an obstacle for cut and cover construction on the eastern portion of the pipeline route.  Figure 1 above shows the route of the proposed pipeline, existing pipeline, and subject property location.

ANALYSIS

WTD has successfully completed negotiations with affected property owners for 47 of the 48 properties for which easement agreements are needed for this project. The remaining property, for which no agreement has been reached, is located in southeast Bellevue just across the I-90 bridge from Mercer Island, near Enatai Park. 

Subject Property—Relationship to Project

In order to facilitate project construction, WTD is seeking a 1,149 square foot permanent easement and a 755 square foot temporary construction easement, both along the southern border of the property adjacent to the Washington State Department of Transportation right of way for I-90.  The permanent easement would be five feet wide, and continue along the full length of the southern property boundary; the temporary construction easement would be an additional five to eight feet wide, running about 1/3 of the length of the southern property boundary.  Figure 2 shows the location of the proposed easements.

Figure 2
Location of Proposed Easements
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The property easements are needed for two purposes; while it is anticipated that the pipeline and pipeline access facilities will lie entirely in the Washington State Department of Transportation (WSDOT) right-of-way, horizontal directional drilling requires a five-foot margin in case of any variance from the planned path of the borehole.  The five-foot permanent easement is needed to provide this margin. The eight-foot temporary construction easement is needed to accommodate construction equipment during the period of construction.  The property location, immediately adjacent to the WSDOT right of way where the pipeline will run, and one lot removed from the East Channel of Lake Washington near the horizontal directional drilling access point, is considered uniquely valuable to the project.  WTD indicates that without the specified easements, horizontal directional drilling could not be undertaken.

Construction duration for the portion of the project impacting this property is expected to be about eight months; the temporary easement is for a period of eight months, with the opportunity for an extension of two months, or until the easement-related construction is completed.  

Summary of County Outreach Efforts

According to the property summary, WTD has been in contact with the property owner beginning in January 2017; an initial offer letter, providing for a $34,100 “just compensation” amount, was sent to the owners on March 20, 2019.  Following the offer letter, according to WTD, the property owners made email inquiries, but provided no indication of intent to negotiate.  The property owners thereafter retained an attorney, and WTD communicated with the attorney regarding the easement.  WTD indicated in its initial March 20, 2019 offer letter, as well as in several follow-up communications, that WTD could pay up to $5,000 for an appraisal as long as mediation was agreed to and scheduled.  Neither the property owners nor their attorney responded to this communication, or to follow-up emails. 

Subsequently, WTD sought to communicate with the property owners and their attorney over a series of months without success.  In 2020, WTD sent emails to the property owners on January 15, January 22, February 6, and twice on March 17.  There were conversations between WTD, the County Prosecuting Attorney’s Office, and the property owners’ attorney, but neither the property owners nor their attorney agreed to move forward with an appraisal or mediation. 

As a result, the parties have been unable to reach agreement, and WTD has concluded that the process is at an impasse.

Timing

This project is scheduled to go to bid in September 2020.  When a condemnation process is necessary, the Prosecuting Attorney’s office begins proceeding upon authorization by Council, but that process can take up to 10 months if the property owner does not agree to possession and use earlier.  WTD anticipates issuing a “Notice to Proceed” with construction to the selected contractor in February 2021; with the assumption that the legal processes to obtain the necessary easement will take approximately 10 months, WTD has requested Council action in April or May 2020.  The property easements are needed to begin work that is to take place at the start of the construction project.  According to WTD, delay in issuing the Notice to Proceed and starting construction could result in a delay of one year, given in-water work permit scheduling requirements.  
 
Condemnation Authority

State law provides authority for condemnation for property acquisition for sewage disposal purposes.  Chapter 35.58.200 provides:
	“If a metropolitan municipal corporation shall be authorized to perform the function of metropolitan water pollution abatement, it shall have the following powers in addition to the general powers granted by this chapter:  …(2) to acquire by purchase, condemnation, gift or grant….metropolitan facilities for….sewage disposal…including interceptor or outfall sewers”.  RCW 35.58.320, and Chapter 8.12 RCW and Chapter 36.56 RCW also speak to condemnation authority.

WTD has also adopted “RPM 7-1-2 DP:  Real Property Acquisition and Relocation Policy, Procedures and Guidelines”, defining how the agency will manage acquisitions, including condemnation proceedings.  According to that policy: 

· Before initiating negotiations to acquire real property, King County will obtain an independent third-party appraisal;
· Before initiating negotiations to acquire property, WTD will establish an amount that it believes to be just compensation for the property; the amount will not be less than the fair market value of the property as determined by the…appraisal.  King County will then make a prompt offer to acquire the property for the full amount of just compensation;
· King County will make reasonable efforts to contact the owner or the owner’s representative to discuss its offer of just compensation, and explain these procedures to the extent applicable, including payment of incidental expenses;
· The owner will be given reasonable opportunity to consider the offer and present information the owner believes is relevant to determine the value of the property and to suggest modification of the proposed terms and conditions of the purchase; WTD will consider the owner’s information;
· In order to comply with the implementation schedule of a project, it may become necessary to initiate condemnation as soon as practicable.  King County will not advance the time of condemnation, or take any other coercive action to induce an agreement on the price to be paid.  Negotiations may continue after the initiation of condemnation proceedings. 

WTD indicates that it has fully complied with the provisions of this Real Property Acquisition and Relocation Policy.

North Mercer/Enatai Upgrade Project Condemnation Authorization and Process

The Proposed Ordinance deems it necessary, and in the best interest of the ratepayers, that all or any portion of the identified properties or property interests, be condemned…for the purpose of constructing…facilities for the project, subject to just compensation to the owners as provided by law.  The Proposed Ordinance would authorize condemnation proceedings to acquire specified property interests and rights. King County attorneys would be authorized and directed to begin to prosecute the proceedings to condemn, take, damage and appropriate the land and other property interests.

The condemnation process requires that notice of final action is provided to the property owners by certified letter at least 15 days prior to the condemnation action.  The Council Clerk’s Office mailed, by certified letter, notice of the condemnation action authorized in Proposed Ordinance 2020-0152 on April 22, 2020, the letter was also sent to the legal firm representing the owners.  Though not required, an additional letter was sent by regular mail on April 23, 2020.

In addition to the certified letter, state law requires that notice of final condemnation action be published in the legal newspaper serving the area, for the two consecutive weeks prior to the hearing date at which final condemnation action is scheduled.  The Council Clerk’s Office arranged for publication of the Notice of Public Hearing in the Seattle Times, and in the Bellevue Reporter, on May 1, 2020, and May 8, 2020.

Fiscal Note

The Executive's transmitted fiscal note estimates a fiscal impact of $53,700 in expenditures, including $34,100 to compensate the property owners as well as other property interest acquisition costs; these costs and would be backed by bond proceeds.

Legal Review

The Council’s legal counsel completed legal review for this measure and had no recommended amendments.  

ATTACHMENTS

1. Transmittal Letter, dated March 17, 2020
2. Fiscal Note
3. News Release
4. Notice of Public Hearing
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