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On June 2, 2009, the Budget and Fiscal Management Committee amended proposed Motion 2009-0240 and voted a do-pass recommendation to the Council.
SUBJECT

Proposed Motion 2009-0240 approves an Interim Loan Program to be administered by the Department of Community and Human Services.
SUMMARY
The proposed Interim Loan Program (ILP) would make “bridge loan” funds available at a very low, fixed (three percent) interest rate to non-profit affordable housing developers for the acquisition of property suitable for affordable housing in King County. The Department of Community and Human Services (DCHS) would administer the proposed program in consultation with the King County Committee to End Homelessness and the inter-jurisdictional Joint Recommendations Committee (JRC)
. 

ILP loans would be available only for the acquisition and holding of property until all permanent financing can be secured. The program would only accept applications from non-profit agencies with a high likelihood of successful project completion. The developer/agency would be required to meet the same standards required for King County’s existing permanent funding program: have a strong track record, a portfolio of projects that are performing well, and a strong proposal for the individual project. Permanent funding secured by the developer would repay the loan. 
There are two goals for the ILP program. The first objective is to increase the amount of affordable housing in King County by allowing non-profit developers to secure property at very favorable terms. The second objective is to reduce the amount of permanent subsidy required by the County’s housing capital program by reducing the costs of holding property during the process of securing permanent financing, as ultimately, most of the developers would apply for the County’s competitive housing capital program.
The funding source for the program would be existing Housing Opportunity Fund (HOF) fund balance that has been appropriated and committed to housing projects and services, but is not yet expended on those projects and services. The ILP is proposed to have a cap of $6 million on the total amount of interim loans out at any one time. The maximum term to repay an inter loan is five years.  
Loans would be secured by a lien on the property acquired and an affordable housing covenant placed in first lien position on every property. If the developer is not able to secure permanent funding, the borrower has five years to repay the loan. 

The housing could be located anywhere in King County if it meets site criteria (outlined in a subsequent section). The ILP would prioritize projects that are designed with at least 25 percent of the units in the project set-aside for homeless households. The affordability of the units must be for households at or below 50 percent of area median income (AMI), with the target for homeless units to households at or below 30 percent of AMI.  
The request for the ILP was included in the 2009 Executive Proposed Budget for the HOF. At that point in time, the Council determined that the ILP proposal would benefit from deeper analysis conducted outside of the compressed timeframe of the annual budget process. An expenditure restriction was included with the 2009 budget, requiring that a report on the ILP be approved by Motion by the Council prior to DCHS making loans under the program.
This is the committee’s second briefing on the proposed legislation. The committee received a short briefing on May 19 on the Interim Loan Program.
BACKGROUND

DCHS’s Housing and Community Development Program (HCD) has a number of programs that work towards the goal of creating safe, decent affordable housing in King County. HCD assists community organizations to develop new units of affordable housing through:
1. Buying land for affordable housing;

2. Acquiring existing rental housing, improving it, making it affordable and preserving it as affordable for many years; and,

3. Developing new affordable housing projects.

HCD currently administers a competitive, permanent capital finance program that provides funding for housing developers to create new units of affordable housing. A rigorous multi-phased review and vetting process is in place for the permanent finance program that includes review from outside technical experts from the development and banking industries. The JRC also reviews all of the department’s recommendations for the competitive funding twice and makes final recommendations to the Executive as to which projects are to be awarded funding. A similar approach to the ILP process is recommended by DCHS.

In addition to the competitive capital program, DCHS administers a credit enhancement program that “loans” the County’s AAA credit rating to both market rate and affordable housing developments in order to get lower financing rates. In exchange for project savings, the developer agrees to set aside affordable units within the project. There are ten developments utilizing the credit enhancement program.
The County’s proposed ILP is based on a similar program administered by the City of Seattle since 1998. The City uses existing fund balance from subsidy awards that spend down over a 20 year period and King County’s program would use services and subsidy awards that spend down over a five year period. The United Way established an interim loan program in 2008, also based on the City of Seattle’s program. The County ILP is designed using the same proposed three percent interest rate as the Seattle and United Way loan programs. It is the intent of DCHS to leverage interim loan funding from both the City of Seattle and United Way with the County’s proposed ILP. 
The County’s ILP policies were circulated to key individuals and organizations for review and comment. It was through this process that the final proposed interim loan policies were vetted and refined. The reviewers of the ILP policies include:

· King County Finance and Business Operations Deputy Director

· Executive Services Senior Debt Analyst

· Office of Management and Budget Supervisor and other staff

· King County Prosecuting Attorney staff

· President of the Washington Community Reinvestment Association

· MIDD Oversight Committee Housing Sub-committee 

According to the Interim Loan Report (Attachment 4) Deputy Prosecuting Attorney Mike Sinsky reviewed and approved the ILP loan documents. In addition, the ILP report and policies were presented to the MIDD Oversight Committee on February 26, 2009 and received the consensus support of the committee.

Components of the Proposed Interim Loan Program
Funding Source
· HOF fund balance that has been appropriated and committed to housing project commitments but is not yet expended on those projects is the source of funding for the ILP. 

· The HOF financial plan (Attachment 7) indicates that there is a $24 million undesignated fund balance for 2009. The flow rate analysis provided by the DCHS that is Attachment 8 indicates that there is $13 million available for the interim loan program.
· The department proposes to utilize HOF fund balance because capital projects funded from HOF typically spend down slowly over a five year period, with a large portion of the committed funding held in reserve as part of the fund balance.
· The primary source of funding to be used from the HOF fund balance would be Homeless Housing and Services funds (derived from RCW 36.22.178 and 36.22.179, and a new document recording fee authorized by the Legislature during the 2009 session
). These funds are to provide homeless housing supportive services, rental assistance and affordable housing operating support.  

· If the developer applying for the loan will serve some Mental Illness and Drug Dependency (MIDD) eligible tenants, then MIDD housing services funds that are the HOF fund balance could also potentially be used by the ILP. 
Borrower Eligibility
· To be potentially eligible for an interim loan, the project borrower must meet the following criteria:

1. The borrower has developed and operated at least three publicly funded capital projects in King County.
2. The borrower has completed annual independent organizational financial audits that reflect an unqualified opinion with no findings or material weaknesses that would indicate concerns about the financial operations of the borrower, and has forwarded to HCD the last three years independent financial audits, as well as management letters.
3. The borrower is in good standing with local public funders, including being current with annual report submissions

4. The borrower's publicly funded properties are well maintained and performing to industry standards and are in compliance with public funder regulatory and loan agreement terms.
5. The borrower has made deposits to its replacement and/or operating reserve accounts in accordance with public funder contract requirements.
6. All borrower projects are current with any debt service including public funder loan payments, taxes and insurance.
7. The borrower’s development track record demonstrates that projects were completed within acceptable timelines and within budget.
8. The borrower’s current funding pipeline is sized such that they can demonstrate the ability to secure permanent funding and pay off the interim loan within five years.
Loan Rate, Term and Requirements

· The interest rate on King County interim loans is three percent simple interest with accrued interest paid in full when the interim loan is repaid
· The maximum term of an interim loan is be five years. Extensions are available on a case by case basis.

· No deposit is required; up to 100 percent loan to value ratio allowed.
· All loans will be secured with a lien on the property acquired.
· While King County may subordinate to other loans that are larger than the King County loan, an affordability covenant agreement will be placed in first lien position
. 
· Non-performance of loan terms: in the event of non-performance under the terms of the loan, King County may, in addition to other applicable remedies, transfer a site to a new owner who will develop the site into affordable housing.
· If the property must be sold with a release of the affordability covenant, all proceeds shall go to the lender(s) first in order to make the lenders whole.  Documented costs incurred by the borrower, which have been specifically approved by King County will be reimbursable to the extent enough proceeds are available.
· The borrower shall begin the process to secure permanent financing from public and private funders, as applicable, within a year from the time the interim loan is made, and shall submit an application to King County through the Notice of Funding Availability process for permanent capital funding as soon as reasonably plausible.
· The borrower must provide American Land Title Association title, liability and property insurance for the property.
· The borrower must provide semi-annual progress reports regarding efforts to secure permanent financing and the use of the interim loan funds, and shall provide audited/unaudited financial statements throughout the term of the loan.
· In the event that a property is transferred to a new owner and the original interim loan program borrower made a King County approved equity investment in the property, the original borrower may seek compensation for that equity investment from the new owner.  
· The new owner may seek to increase the interim loan amount for the site in order to provide such compensation to the original borrower (Example:  Original borrower invested $300,000 in King County-approved expenditures and received an interim loan for $1.7 million to acquire a $2 million property.  New owner will compensate original borrower for the $300,000 and may seek to increase the interim loan above $1.7 million to cover compensation to original borrower).
Loan Portfolio Oversight and Approval Process
· DCHS staff will provide initial evaluation of interim loan program applications.  
· DCHS will be advised by a Interim Loan Program committee which would include: 

· President of the Washington Community Reinvestment Association

· DCHS Business Director 

· DHCS Finance Manager of the Community Services Division 

· DCHS Director of Community Services Division 

· DCHS Housing and Community Develop Program Manager. 

· DCHS Mental Health, Chemical Abuse and Dependency Services Division Director (if MIDD funds are included in a loan for a MIDD-eligible project)

· The Interim Loan Program Committee will make a recommendation on loan approval to the DCHS Director who makes the final loan approval decision. 
· Reports on the progress of the interim loan program portfolio will be provided annually to the Joint Recommendations Committee (JRC). If MIDD funds are included in a loan, an update item will be included in semi-annual reports to the MIDD Oversight Board.

Borrower’s Site and Other Criteria

· Site is zoned for proposed use, or the proposed use is compatible with the comprehensive plan of the jurisdiction where the site is located, and a letter of such compatibility from the appropriate jurisdiction is submitted

· Site has no outstanding environmental issues

· There is a current appraisal (within six months) on the site that supports the amount of the interim loan

· Site is suitable for proposed use and does not present adverse development constraints, in the judgment of the jurisdiction of the project site, such as critical areas, wetlands, environmental contaminants, steep slopes, etc

· If site will involve relocation of existing residential or commercial tenants, when permanent financing is secured, a plan and budget are required that demonstrate compliance with King County, federal and state requirements

Application Process 

· Prior to submitting an application for an interim loan, the borrower must meet with HCD staff for a pre-application meeting to determine if borrower is in a position to submit a successful application.

· Application materials to be submitted shall include the following:

· Evidence of site control

· Phase I environmental assessment

· Zoning compliance letter or letter from the jurisdiction’s planning director confirming that proposed use is compatible with the jurisdiction’s comprehensive plan and has a reasonable expectation of a rezone, if necessary, to accomplish an objective of the comprehensive plan

· Complete residential appraisal, supporting the purchase price

· Proposed development budget with sources and uses

· Proposed operating budget

· Annual audit reports and management letters for the last 3 years conducted by an independent certified public accounting firm

· Other materials as King County HCD deems necessary to complete loan underwriting.

Interim Loans General Conditions

· Interim loans are subject to the same conditions and policies of any capital housing funds allocated by the HCD program.

· For the purposes of the interim loan program, projects will need to submit preliminary plans for an appropriate level of supportive services for the targeted homeless population(s) provided on the site identified.

· Interim loans may be made only when, in the judgment of the Interim Loan Committee and the DCHS Director, the borrower provides reasonable assurance that the funds will be used for eligible purposes, that permanent funding will be available on acceptable terms to ensure repayment of the funds before the loan maturity date, and that appropriate security is provided by the borrower to guarantee repayment.

· No more than one outstanding interim loan per borrower may be held at one time.
ANALYSIS
Policy Basis for the Program

By assisting non-profit housing developers acquire land for the purposes of building affordable housing, the Interim Loan Program would provide another option for the County to further its goals of preventing and ending homelessness. The program would also help reduce the amount of permanent subsidy required of the County’s housing capital program by reducing the cost of holding property during the process of securing permanent funding.
Statutory Authority for the Program

County Code 24.18.020 provides broad authority for the Executive to “disburse funds in the manner that is most appropriate to the Housing and Community Development Program area” so long as the disbursement complies with the applicable fund program requirements and the Consolidated Housing and Community Development Plan. 
Analysis performed by the Prosecutor’s Office indicates that the current King County Code provision regarding housing is sufficiently broad to allow the Interim Loan Program to be implemented. However, the Council may wish to consider requiring a future ordinance be proposed that specifies certain guidelines for the Interim Loan Program.
A similar approach to codifying a large and complex program was used in the past for the County’s Credit Enhancement Program that was described earlier in this staff report. In the case of the Credit Enhancement Program, the Council directed the development of the Credit Enhancement Program through the adoption of Ordinance 12808 in 1997. In 1998, the Council approved revisions to the Code that specified guidelines for the Credit Enhancement Program. 
Budget Authority for the Program

The Executive proposed $6 million for the ILP in the HOF Capital Improvement Project (CIP) for the Interim Loan Program budget. The Council did not approve the requested amount, eliminated the appropriation from the Interim Loan CIP fund, and requested the report that is the subject of proposed Motion 2009-0240. A supplemental would be needed to enable DCHS to loan funds through the program from the Interim Loan CIP fund. 
Although the ILP was not funded in 2009, another HOF CIP could potentially be utilized in 2009 for some loan program expenditures. The Homeless Housing and Services fund CIP has $4.1 million appropriated for 2009. If DCHS used this expenditure authority for the Loan Program right away, the department may need to seek additional authority by the end of the year.
In subsequent years, budget authority for the program would be requested through the annual budget process.
The County’s Risk

The proposed Interim Loan Program contains protocols and procedures that are intended to protect the County from risk. The Council may wish to consider modifying some of the program’s aspects to further reduce risk.  For example, a requirement could be imposed authorizing loans only where the loan to value ratio that is less than the 100% ratio currently contemplated. A lower ratio would reduce the risk of the County not being able to recover the full loan amount if foreclosure is required, and the property value has declined to less than the amount of the County’s loan. 
As currently proposed under the Loan Program, the County would have a deed of trust to secure repayment of the interim loan. This allows the County to expeditiously foreclose without having to go to court. Instead, a trustee gives notice, and the foreclosure takes place without filing a lawsuit. The deed of trust approach limits the County to recovering the foreclosure sale proceeds, even if those proceeds are not enough to pay off the full loan. 
The County could alternatively require a mortgage to secure repayment. With a mortgage, the County is not limited to foreclosure sale proceeds (a deficiency judgment would be entered for any unpaid loan amount beyond the sale proceeds). Under a mortgage foreclosure scenario, a judicial foreclosure proceeding is much slower and more costly than non-judicial foreclosure under a deed of trust.      

Further requirements could be established to require that the County's interim loan lien be given first priority in the event of any default or limiting any County subordination to specified circumstances.  

Steps such as these to reduce risk may also reduce the utilization of the program. DCHS would need to review potential risk mitigation modifications for impact to the Loan Program’s mission. 
In order to address the question of risk and modify the loan program, action would need to be taken by the Council apart from approving Proposed Motion 2009-0420. A summary of potential options for the Committee to consider for the Interim Loan Program legislation is below.
	Option
	Benefits
	Risks

	1. Approve Motion as is, authorizing department to administer program
	· Satisfies the budget proviso 
· Allows for immediate implementation of program
· Gives DCHS complete discretion to operate the program

· Allows for flexibility to change program components
	· Program administered with no legislative oversight
· Does not codify the program or program  guidelines



	2. Approve amended Motion authorizing department to administer program AND directs the Executive to propose an Ordinance that establishes the program’s guidelines
	· Satisfies the budget proviso 

· Allows for immediate implementation of program

· Gives DCHS discretion to operate the program pending changes to the Code

· Allows for flexibility to change program components prior to codification

· Allows for DCHS to determine the impact to the program of reduced risk modifications 

· Provides the direction to the Executive to propose Code amendments establishing program guidelines
· Will ultimately lead to codification of program consistent with previous programs
	· Loans could be authorized outside of the future codified guidelines
· Delays implementation if department makes no loans until Code revisions authorized

	3. Do not approve the Motion; work with Executive to develop an Ordinance that proposes revisions to the King County Code
	· Allows for development of revisions to the King County Code
	· Delays implementation 


AMEMDMENT

The amendment to Proposed Motion 2009-0240 would allow the Interim Loan Program to move ahead while the Executive develops a proposed ordinance that establishes the program’s guidelines. It also allows the department to review and address the policy questions that have been raised regarding risk modification. 
The proposed amendment would:

1. Direct the Executive to propose an ordinance that establishes Interim Loan Program guidelines by August 30, 2009. 
2. Allow DCHS to evaluate and respond to modified protocols that would reduce the County’s risk, potentially revising the program guidelines and protocols.
A title amendment is also proposed.

REASONABLENESS

Any of the options outlined above constitute a reasonable action for Proposed Motion 2009-0240.
INVITED

1.  Jackie Maclean, Department of Community and Human Services 

2.  Linda Peterson, Department of Community and Human Services
3.  Mike Sinsky, Prosecuting Attorney’s Office
4.  Cindy West, Office of Management and Budget
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� The Joint Recommendations Committee (JRC) is an inter-jurisdictional body that provides specific funding recommendations and advice on guidelines and procedures for King County and its consortia city partners on a wide range of housing and community development issues. The JRC oversees most countywide housing capital dollars.


� HB 2331 will likely generate about $3 million per year given current low numbers of documents recorded, but could be as much as $6 million. It is in effect for four years, unless extended by the Legislature.





� There is a standard agreement between public funders that subordination position is determined by size of a loan; with the largest loan in first position.
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