Proposed Ordinance 2009-0193, Attachment I


WAIVER AND CONSENT AGREEMENT


THIS WAIVER AND CONSENT AGREEMENT (the “Agreement”) is entered into as of the ___th day of April, 2009, by and among the undersigned parties with reference to the following facts:


WHEREAS, as of April ____, 2009, U.S. BANCORP COMMUNITY DEVELOPMENT CORPORATION, a Minnesota corporation (“USBCDC”) owns a membership interest (the “Interest”) in White Center Square Investment Fund, LLC, a _______ limited liability company (the “Investment Fund”), which Investment Fund has entered into a tax credit transaction (the “Transaction”) involving the closing of one or more “qualified low-income community investments,” as such term is defined in Section 45D of the Internal Revenue Code of 1986, as amended (the “Code”), as of the date hereof;


WHEREAS, USBCDC might determine it is in USBCDC’s best interest to transfer all of the Interest to an investment fund of which USBCDC is the manager or the managing member, or in which an “Affiliate” of USBCDC is the manager or managing member (the “Affiliate Fund”), for the purpose of allowing an investor (the “Investor”) to participate in the Interest.  An “Affiliate” of USBCDC is intended to mean any company under common control with USBCDC or any successor in interest to USBCDC; and

WHEREAS, the parties hereto (the “Parties”) desire to facilitate USBCDC’s transfer of the Interest to the Affiliate Fund;

NOW, THEREFORE, in consideration of the foregoing, of mutual promises of the Parties and of other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as follows:


I.
Consent to Transfer of the Interest.  Each of the Parties hereby grants its unconditional consent to USBCDC’s transfer of all of the Interest to the Affiliate Fund; provided however, such consent is conditioned on the satisfaction of each of the following:

(a)
The Affiliate Fund shall be managed by USBCDC, or by an Affiliate of USBCDC, at all times after the transfer for the remainder of the Compliance Period (as such a term is defined in that certain Amended & Restated Operating Agreement  of NDC New Markets Investments XXXVIII, LLC): 
(b)
All rights, powers and obligations of the Affiliate Fund subsequent to the Affiliate Fund Transfer with respect to the Affiliate Fund’s Interest in the Investment Fund as the Investor Member of the Investment Fund (or otherwise) shall be applicable to, and exercised solely by USBCDC as manager or managing member of the Affiliate Fund, except that USBCDC may be required to obtain consent of the Investor for (i) events of bankruptcy, dissolution, merger, an assignment for the benefit of creditors, or the appointment of a receiver of the Investment Fund, (ii) sale or transfer of the Affiliate Fund’s Interest in the Investment Fund, or (iii) a change in the business of the Investment Fund as stated in the Operating Agreement for the Investment Fund (the “Operating Agreement”).  In furtherance of the foregoing, it is expressly acknowledged and agreed that subsequent to the Affiliate Fund Transfer, (i) USBCDC shall have the sole authority to take any and all actions and provide any and all consents on behalf of the Affiliated Fund, as may be required under the Operating Agreement or otherwise, without obtaining any further consents or authorizations of the Affiliate Fund or any members thereof except as set forth in the preceding sentence, and (ii) HEDC New Markets, Inc, a _________ corporation, the non-member manager of the Fund (the “Investment Fund Manager”) shall be permitted to rely on any and all such actions taken by USBCDC.
(c) No additional duties, actions. liabilities or other obligations shall be required of the Investment Fund Manager during the term of the Agreement as a result of the Affiliate Fund Transfer.


II.
Consent to Amendment of the Operating Agreement.  Each of the Parties hereby consents to, and waives any additional rights or requirements with respect to, the amendment of the Operating Agreement; provided, however, that such amendment is for the sole purpose of admitting the Affiliate Fund as a member of the Investment Fund with all of the rights, obligations and benefits of a member of the Investment Fund.


III.
Consent to Permitted Disclosures.  Each of the Parties hereby agrees that USBCDC may make the Permitted Disclosures; provided, however, that such Permitted Disclosures are made in accordance with the Disclosure Requirements set forth in subsection A below.  “Permitted Disclosures” are disclosures to the Investor by USBCDC, in connection with the transfer of the Interest to the Affiliate Fund, of the following: the names of the Investment Fund and any “qualified community development entity” (as such term is defined in Section 45D of the Code in which the Investment Fund has invested (“CDE”), the names of the members and managers of the Investment Fund and any CDE, the amount of the investment by USBCDC in the Investment Fund, the amount of the Investment Fund’s investment in any CDE, the expected flow of tax credits, income, losses, and cash from the Investment Fund and any CDE, and a general description of the project(s) in which any CDE has invested and the community impact of such projects.

A.
Disclosure Requirements.
1.
USBCDC shall obtain, in writing, the Investor’s agreement that any and all Permitted Disclosures made to such Investor will be kept confidential by such Investor subject to the exceptions described below in subsection (2).

2.
Notwithstanding anything to the contrary contained in subsection (1), the Investor may (i) disclose to the Securities and Exchange Commission (the “SEC”), and utility, banking, and insurance regulators (collectively, the “Regulators”), any of the Permitted Disclosures and any and all other information requested by or required to be disclosed to the SEC or Regulators in connection with the transactions contemplated in this Agreement, and (ii) disclose to any and all persons the U.S. federal income tax treatment and tax structure of its investment in the Investment Fund, including those materials (including opinions or other tax analyses) that are provided to USBCDC relating to such tax treatment and tax structure.  For this purpose, “tax structure” is limited to facts relevant to the U.S. federal income tax treatment of USBCDC’s investment in the Investment Fund and, except as may be necessary or required to be reported to the Internal Revenue Service, the Secretary of the Treasury or any authorized tax official, does not include information relating to the amount or terms of any financial guarantees.

IV.
Acknowledgement.  By signing below, each Party acknowledges that, notwithstanding any provision in any document executed in connection with the Transaction (the “Transaction Documents”) to the contrary, neither USBCDC nor the Affiliate Fund shall have any obligation to provide notice to such Party of USBCDC's transfer of the Interest to the Affiliate Fund, or to obtain any further consent and/or waiver from such Party, in connection with such transfer, and that such Party shall not declare a default under any Transaction Document to which the such Party is a party as a result of such transfer and the Permitted Disclosures made in connection therewith, provided that no party shall have any obligation to deliver documents, reports or other items due to USBCDC to any Investor unless and until such party receives written notice of the transfer and appropriate delivery instructions to do so. 
V.
Incremental Costs.  USBCDC hereby agrees to pay all costs associated with its transfer of the Interest to the Affiliate Fund, including, without limitation, any legal or accounting fees incurred by any Party as a direct result of such transfer. USBCDC shall indemnify and hold the CDE and the CDE’s Managing Member harmless from and against any and all actual damages suffered by the CDE and/or the CDE’s Managing Member as a result of the transfer contemplated herein.  USBCDC shall indemnify and hold the Investment Fund and Investment Fund Managing Member harmless from and against any all actual damages suffered by the Investment Fund and/or the Investment Fund’s Managing Member as a result of a transfer contemplated herein.

VI.
Captions.  The headings to the sections of this Agreement have been inserted for convenience of reference only and shall in no way modify or restrict any provisions hereof or be used to construe any such provisions.


VII.
Partial Invalidity.  If any provision of this Agreement is held to be illegal, invalid or unenforceable under present or future laws, such provision shall be fully severable, and this Agreement shall be construed and enforced as if such illegal, invalid or unenforceable provision had never comprised a part of this Agreement.


VIII.
Binding Effect.  This Agreement and the documents contemplated to be executed in connection herewith shall be binding upon and inure to the benefit of the Parties and their respective successors and assigns.


IX.
Multiple Counterparts.  This Agreement may be executed in multiple counterparts, each of which will be an original, but all of which, taken together, will constitute one and the same Agreement.


X.
Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of California.
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WAIVER AND CONSENT AGREEMENT
IN WITNESS WHEREOF, the Parties have affixed their signatures to this Waiver and Consent Agreement as of the date first written above.

INVESTMENT FUND MANAGER/SUB-CDE MANAGING MEMBER:

HEDC NEW MARKETS, INC.,
a Delaware corporation

By:  _____________________________

        Robert W. Davenport, Chairman


SUB-CDE:
NDC New Markets Investments XXXVIII, LLC
a Delaware limited liability company

By: 
HEDC NEW MARKETS, INC.,

a Delaware corporation

By:  _____________________________

        Robert W. Davenport, Chairman
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IN WITNESS WHEREOF, the Parties have affixed their signatures to this Waiver and Consent Agreement as of the date first written above.
SENIOR LEVERAGE LENDER:

Office of Business Relations and Economic Development of Kings County, Washington


By:
__________________________

Its:
__________________________
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IN WITNESS WHEREOF, the Parties have affixed their signatures to this Waiver and Consent Agreement as of the date first written above.
QALICB:
VONGS, LLC, 
a Washington limited liability company



By:
____________________________

Its:
____________________________
GUARANTORS:

____________________________
Mahn Vong

____________________________
Jenny Dang

____________________________
Con Vong

____________________________
Rika Vong
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IN WITNESS WHEREOF, the Parties have affixed their signatures to this Waiver and Consent Agreement as of the date first written above.
SUBORDINATE LENDER:
VONG BROTHERS, LLC,
a Washington limited liability company

By: _____________________________

Its:______________________________
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IN WITNESS WHEREOF, the Parties have affixed their signatures to this Waiver and Consent Agreement as of the date first written above.
USBCDC:
U.S. BANCORP COMMUNITY DEVELOPMENT CORPORATION, 
a Minnesota corporation

By:
_______________________________
Its:
_______________________________
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