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Metropolitan King County Council
Local Services, Regional Roads and Bridges Committee
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SUBJECT

An Ordinance clarifying and streamlining county procedures in response to an emergency event. 

SUMMARY

Proposed Ordinance 2019-0443 would make a number of changes to county procedures during an emergency. Generally, the proposed ordinance would alter the use and duration of waivers from competitive procurement when contracting on an emergency basis, modify reporting requirements for emergency waivers, clarifies the types of procurement requirements which the Executive may waive and amend the approval process for employee lodging and meals during an emergency. 

BACKGROUND 

Under current county code, the Executive, after issuing a “Proclamation of Emergency,” also known as a Declaration of Emergency, may suspend or waive a variety of county requirements including rules relating to procurement, contracting and permitting thereby streamlining these processes. KCC 12.52.010 defines an "Emergency" or "disaster" as an event or set of circumstances such as fire, flood, explosion, storm, earthquake, epidemic, riot or insurrection, that demands the immediate preservation of order or of public health or the restoration to a condition of usefulness of any public property, the usefulness of which has been destroyed or where delay will result in financial loss to the county or for the relief of a stricken community overtaken by such occurrences or which reaches such a dimension or degree of destructiveness as to warrant the executive proclaiming a state of emergency pursuant to K.C.C. 12.52.030.  "Emergency" or "disaster" also includes the potential for flooding arising out of the diminished capacity of the Howard Hanson dam.

The types of laws which may be waived under an emergency proclamation include public advertising, nondiscrimination and fair employment practice requirements on contractors, subcontractors, and in some instances, the County itself.[footnoteRef:1] While these waivers limit council oversight of these processes, the executive is required to file the proclamation within two business days[footnoteRef:2] and a full report of all emergency expenditures within 45 days of determining an emergency.[footnoteRef:3]  [1:  KCC 2.93.080.A]  [2:  KCC 12.52.030.C.]  [3:  KCC 2.93.080.A.] 


When operating under a Proclamation of Emergency, waivers for contracts, which when combined for each emergency exceed $250,000 or are in excess of existing agency appropriation authority, are required to transmitted to the Clerk of the Council no later than 10:00 a.m. the second business day after the waiver is issued. Each emergency waiver would continue until terminated by order of the Executive or action of the Council, or until it expires 10 days after the contract is entered into.  The Council may extend a waiver beyond the 10 day period by motion.[footnoteRef:4]  Any contract entered into under a Proclamation of Emergency is required to contain provisions allowing the County to terminate the contract for convenience or as a result of the expiration or termination of an emergency waiver.  Under the County’s emergency provisions, reasonably necessary expenditures to respond to the emergency, even when there is no or insufficient appropriation authority, will not result in contracts or purchases being null and void.[footnoteRef:5]  The code requires instead that if the responsible director determines that the expenditures were made in excess of an appropriation, the executive will request an appropriation, specifying the source of funds. [footnoteRef:6] [4:  KCC 2.93.080.B.]  [5:  KCC 2.93.080.C.]  [6:  KCC 2.93.080] 


The County code typically requires employees to be in overnight travel status to receive compensation for lodging and meals. However, the code does provide for certain instances under which county employees who are not in overnight travel status may have their lodging and meal expenses covered. One such instance involves first responders and essential employees who must work extended hours during certain unanticipated events which is critical to or in response to a regulatory requirement or to response to a public health and safety situation not rising to the level of a proclaimed emergency.[footnoteRef:7] The code does not however, explicitly state that county employees may receive lodging or meals at the county’s expense for work performed under a Proclamation of Emergency.  [7:  KCC 3.24.070 & KCC 3.24.080] 


ANALYSIS

Proposed Ordinance 2019-0443 would amend certain county procedures and executive authorities during a declared emergency. The proposed ordinance would change aspects of the County’s process for contracting on an emergency basis relating to the use and duration of waivers from competitive procurement and the reporting requirements associated with those contracts. The proposed ordinance would also provide an approval process for employee lodging and meals during an emergency. Executive staff have stated that the changes were prompted by the experiences using the existing emergency waiver process over the years, and specifically during the responses to the snowstorms in early 2019. 

Contracting under a Proclamation of Emergency

As stated earlier in this staff report, current code allows for the Executive to enter into contracts under a Proclamation of Emergency which may waive various contracting requirements including nondiscrimination and fair employment practice requirements for a period of 10 days. The code further stipulates that if the combined value of these contracts exceeds $250,000, formal notice must be delivered to the Council within two business days. The proposed ordinance would extend the duration of emergency waivers to 21 days and would eliminate the dollar threshold to determine when formal notice of an emergency should be forwarded to the Council. Instead every emergency proclamation waiving competitive procurement laws would be required to be delivered to the Council within two business days and the contract(s) may not be entered into until such notice is delivered. The Executive would still be required to submit a full report on all emergency contracts to the Council within 45 days. 

The proposed ordinance would also expressly state that any agency may exceed its appropriation authority in responding to an emergency. However, in such an event, the Executive must transmit a proposed appropriation ordinance to the Council specifying the reasons for the excess expenditure, the appropriation amount and the source of funds. 

The proposed ordinance would add a reference in K.C.C. chapter 2.93 that the Executive may waive the requirements in KCC 12.19 relating to nondiscrimination in benefits in county contracts during an emergency. Adding the reference in 2.93 codifies existing practice and provides a cross reference for clarity. 

The proposed ordinance would also remove the Executive’s authority to waive nondiscrimination and fair employment practice requirements under KCC 12.16 and 12.18 respectively when contracting under a Proclamation of Emergency.  Executive staff stated that contracts issued by the County contain boiler plate nondiscrimination and fair employment practice language even during an emergency and as a result, still require compliance with those chapters. The proposed changes then would reflect current practices. Furthermore, the Executive does believe removing these expressed authorities would have any practical impact on the contracting process during an emergency.   

Employee Lodging and Meals during an Emergency

The proposed ordinance would also set the conditions through which county employees, who are not in overnight travel status, may be provided either lodging or meals under a declared emergency. Under the proposed ordinance, employees may be paid, either through direct payments by the County or by employee reimbursements if the following conditions are met:
1. the employee remains close to the worksite to respond to the emergency;
2. the work performed is critical or necessary for responding to the emergency; and
3. the lodging and meals are approved by an elected official or designee in writing during the first 24 hours, and any extensions beyond the initial 24 hours must be approved in writing in advance. 
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AMENDMENT

Amendment 1 corrects two drafting errors, which incorrectly referenced two code sections cited in the proposed ordinance. 

INVITEES

· Ken Guy, Director, Finance and Business Operations Division. 
· Tom Koney, Deputy Director, Department of Executive Services. 

ATTACHMENTS

1. Proposed Ordinance 2019-0443 
2. Amendment 1
3. Transmittal Letter
4. Fiscal Note
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