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SUBJECT:  AN ORDINANCE relating to oversight of the sheriff's office; amending Ordinance 473, Section 8, as amended, and K.C.C. 2.52.080, Ordinance 473, Section 11, as amended, and K.C.C. 2.52.110, Ordinance 473, Section 12, and K.C.C. 2.52.120, Ordinance 473, Section 13, as amended, and K.C.C. 2.52.130, Ordinance 11687, Section 2, and K.C.C. 3.42.020, Ordinance 11687, Section 4, and K.C.C. 3.42.030 and Ordinance 11687, Section 6, and K.C.C. 3.42.050, adding a new section to K.C.C. chapter 2.20 and adding a new section to K.C.C. chapter 2.52.
SUMMARY:  This is the tenth committee meeting regarding proposed legislation for adding processes and mechanisms for civilian oversight of the King County Sheriff’s Office.  This staff report will provide background on the sheriff’s office, the existing system for internal investigations of sheriff’s personnel, and an overview of the current version of the proposed Ordinance.  In addition, the staff report will summarize the work of the committee in the consideration of civilian oversight of the sheriff and present elements of a striking amendment that incorporates the work of the committee, reviews of other jurisdictions, and the recommendations of the “Blue Ribbon Panel.”
  
Background.  The sheriff in King County provides a variety of law enforcement services and has the largest county criminal justice budget ($128.8 million and over 1,000 employees, many of these employees are subject to collective bargaining labor agreements).  The sheriff is responsible for certain mandated regional and local law enforcement services.  The sheriff’s office if the first response “police department” for all of King County’s unincorporated areas.  In addition, the sheriff’s office has several regional responsibilities, including the operation of the county’s Automated Fingerprint Identification System (AFIS), E-911 call and dispatch, King County Search and Rescue, and various other regional programs.  In addition, the sheriff’s office also provides services to cities and other governmental agencies under contract.  The sheriff’s office, through full cost recovery contracts, is the “police department” for 12 King County cities, Metro Transit, King County Airport, and several other agencies (the Muckleshoot Tribe, King County Housing, and U.S. Forestry Department, for example).  Almost half of the sheriff’s office operating budget is supported by contract revenues.  Consequently, the King County Sheriff’s Office is one of the largest law enforcement agencies in the Pacific Northwest, and only the City of Seattle and the Washington State Patrol have more commissioned officers.  To meet its responsibilities, the sheriff’s office is organized into four divisions: 
· Field Operations, 
· Criminal Investigations, 
· Special Operations, and 
· Technical Services.  
However, the sheriff’s Internal Investigations Unit reports directly to the sheriff.
King County, through a charter amendment in 1997, established that the office of the Sheriff would be a non-partisan elective office.  While the elected sheriff is responsible for many aspects of the operation of the sheriff’s office, the county charter requires that the collective bargaining agreements for sheriff employees be negotiated by the county executive, subject to labor policies defined by the county council.
County Oversight Programs.  In addition to the oversight provided by the elected county executive and the nine elected county council members (this is in addition to the elected officials in the 12 cities that contract for police services), several systems have been established for resolution of complaints or allegations.  Several executive agencies have oversight and review responsibilities, including the Human Resources Division of the Department of Executive Services.  However, the two primary agencies with independent oversight responsibilities are located in the county’s legislative branch.

The Office of Citizen Complaints — Ombudsman was created by the voters of King County in the County Home Rule Charter of 1968, and operates as an independent office within the legislative branch of the King County government.  The Office of Citizen Complaints — Ombudsman is authorized, by King County Code 2.52, to investigate complaints regarding administrative conduct by King County agencies—including the sheriff’s office--and to publish recommendations for change based on the results of investigations. In addition, the Ombudsman office is authorized to investigate possible violations of the King County Employee Code of Ethics (K.C.C. 3.04), and reports of improper governmental action and retaliation under the Whistleblower Protection Code (K.C.C. 3.42). 

However, according to the Ombudsman, the majority of citizen complaints are resolved not through investigations, but through the provision of information to the complainant, the referral of the complaint to the agency affected, or through other assistance and facilitation. Complaints that the office is unable to resolve with staff-level inquiries are handled as complaint investigations, which are summarized and sent to the subject agency director for review and response.  
Generally, the office directs citizens with sheriff complaints to first file the complaints with the sheriff’s office.  The office has no direct tracking system—for resolutions--for those citizen complaints that the office refers to agencies. When the office accepts a complaint against the sheriff, it will usually rely on the work of the sheriff’s Internal Investigations Unit for any further investigation.  The office’s investigators are trained to investigate citizen complaints, but are not specialists in law enforcement.  The office does not have specific investigators assigned to sheriff’s complaints. 
The second independent oversight agency in the county is the King County Auditor's Office which was established in 1970.  Section 250 of the King County Home Rule Charter created and placed the office within the legislative branch of county government. Under the provisions of the charter, the County Auditor is appointed by the Metropolitan King County Council.  The King County Auditor's Office conducts independent audits and other studies regarding 1) integrity of financial management systems, 2) quality and efficiency of agencies and programs, and 3) program effectiveness.   The county council sets the audit program for the auditor.  The county auditor regularly contracts for the services of consultants when the office conducts reviews that need specialized expertise.
Sheriff’s Internal Investigations Procedures.   Like most large law enforcement agencies, the sheriff’s office has procedures for accepting, investigating, and resolving complaints (from citizens or from sheriff’s office staff).  The sheriff’s office has an Internal Investigations Unit (IIU) under the command of a captain with two sergeants and one support staff.  The unit reports directly to the sheriff.  The sheriff’s office is not subject to any regular civilian/citizen’s oversight review board or process.
One of the primary responsibilities of the unit is to review citizen’s complaints.  When a citizen’s complaint is received by the sheriff’s it is routed to the IIU.  The unit evaluates the complaint before acceptance.  Once accepted, the complaint is “logged in” and classified.  To classify a complaint, staff from the IIU will often complete a preliminary investigation to ensure that the complaint is a proper topic of investigation.  Some complaints are not investigated beyond this initial phase.  For example, if a citizen, upon receiving a citation, lodges a complaint against the law they are alleged to have broken rather than complaining about the deputy issuing the citation, this complaint would not be investigated further.  
When a complaint is accepted, staff from the unit determine whether the complaint should be handled in IIU or sent to a supervisor.  Generally, minor allegations are sent to supervisors for investigation.  Some examples of minor infractions include uniform violations or personal appearance infractions.  All other allegations are handled in IIU.
The formal investigation process is based on several elements.  Foremost is the use of proper investigatory techniques—that is why unit investigators are sergeants.  In addition, the sheriff, through its collective bargaining agreements, must also follow a series of well-defined processes (designed to protect the rights of the deputy).   Therefore, at the initiation of the formal investigation the guild member is notified with a designated form. At this time, the sheriff is obligated to ensure that the accused is given enough information to reasonably advise the guild  member of what allegations have been made and what information is needed.  At this point in the investigation, the accused is not given information outside of what is contained in the complaint notification. 

The investigator then conducts the investigation by gathering evidence.  This includes gathering documentary evidence and also includes interviewing the accused and any other witnesses.  Nevertheless, when the accused is interviewed, he or she will be given “Garrity” admonishment which informs them that he or she is required to answer, but answers will not be used in a criminal case.  Any commissioned member interviewed is given the “Police Officer Bill of Rights.”  Additionally, all department members may have representation at their interview.  The scope of the interview can only relate to the specific allegations in the complaint.  In addition, the investigator may submit written questions to the accused.

Upon the conclusion of the investigation, the investigator evaluates evidence gathered in the case.  At this time the investigator writes a report which classifies the complaint according to the standard of evidence required.

The investigators use different standard of proofs or evidence based on the allegation and the potential disciplinary outcome for the employee.  In cases where the complaint alleges criminal acts or serious misconduct, and there is a likelihood of demotion or termination, the standard of proof is “clear and convincing.”  In all other cases, the investigator uses a “preponderance of the evidence” standard. 

After the investigator completes the investigation and the complaint is classified, the unit supervisor (captain) reviews the work.  The supervisor can accept the conclusions or ask for more work.  Upon acceptance, the completed Investigation is forwarded to the employee’s precinct or section commander.  At the same time the employee is notified that the complaint is completed and is being reviewed. The precinct or section commander will then review the complaint and evaluate the investigation, recommend discipline if appropriate, and then forward the investigation and recommendations to the division chief.  The division chief will also review the investigation and make recommendations.  Afterwards, the chief will return the investigation to the IIU commander, who will have it reviewed by the Sheriff.  The Sheriff is responsible for reviewing the investigation and can change or accept findings or decisions.  The Sheriff also will notify the deputy of recommendations or discipline.  In addition, the Sheriff is responsible for conducting the Loudermill hearing (where the accused has the opportunity of presenting information to the sheriff regarding the complaint) and after hearing employee comments, make final decision on discipline.
All of the unit’s investigations are confidential while in process.  During the investigation, the accused has the right to be represented.  However, the only representation the accused may have in a non-criminal investigation is from the Guild or union.  All department members are required to cooperate with the investigation.  All investigations must be concluded within 30 days unless the accused is properly notified.  All disciplinary actions except for oral reprimands are required to be approved by the Sheriff.  Under the collective bargaining agreement, all disciplinary recommendations should be corrective and not punitive.  A flowchart depicting the IIU investigation process is attached. 
The process for investigating allegations of criminal conduct are different in that if employee is arrested/cited in KCSO jurisdiction, the sheriff’s employee is treated like any other citizen.  If an employee is arrested for a criminal investigation, or the department receives other notice of alleged criminal activity, the appropriate division chief is immediately notified.  The internal investigation process will wait for the completed criminal investigation and the prosecutor’s charging decision.  Only after a charging decision is made, will the IIU begin its standard investigation process.
Proposed Ordinance 2006-0037--Current Version. The proposed Ordinance makes several changes to existing county systems for sheriff’s office oversight.  The primary changes proposed in this ordinance are the addition of a new division for law enforcement oversight within the Office of Citizen Complaints—Ombudsman and the creation of a distinct law enforcement audit function within the Council Auditor’s Office.  (In addition, the legislation proposes several changes to “clean up” existing provisions in code.)
The primary provision of this ordinance proposes to add to the Office of Citizen Complaints—Ombudsman and new Division of Law Enforcement Oversight.  The office currently has authority to investigate citizen complaints against sheriff’s office employees.  However, the ordinance adds significant new resources and responsibilities.  The new division would be responsible for receiving and recording all citizen complaints involving the sheriff's office and forward the complaints to the sheriff's internal investigations unit for investigation.    In addition, the division of law enforcement oversight shall receive and record “Whistleblower” notifications made by employees in the sheriff’s office.  Staff would be expected to have law enforcement and investigation experience.
Furthermore, the ordinance requires that the new division monitor all investigations.  A significant new responsibility in the area of investigations is added by the ordinance where, at the discretion of the deputy director of law enforcement oversight (a new position created in the Office of Citizen Complaints reporting to the Director—Ombudsman), division staff would participate in investigations performed by the sheriff’s office internal investigations unit.  These new investigatory responsibilities would include interviewing witnesses, including employees, and reviewing evidence and documents associated with complaints at any time during the course of the investigation.  At the discretion of the deputy director of law enforcement oversight, the division of law enforcement oversight may also conduct independent investigations.  As part of the division’s proposed review function, the division would also review all findings and recommendations of the sheriff's office internal investigations unit and report to the sheriff upon the adequacy and appropriateness of the investigations and recommended outcomes.
Additionally, the deputy director may issue recommendations for policy changes and reforms directly to the sheriff to improve policies, procedures, and internal investigations.  The ordinance also proposes that the deputy director issue tri-annual written reports on all investigatory activities and their resolutions and present these reports to the county council.

The other element of the proposed ordinance requires that the auditor establish a permanent and ongoing law enforcement audit process.  The auditor currently performs audits, as directed by the council, of all county agencies including the sheriff.  However, the proposed ordinance would add new, permanent requirements for reviewing the sheriff’s office and require that those audits to be performed by individuals with law enforcement expertise.  The ordinance proposes that the auditor acquire an outside law enforcement expert to conduct an initial audit of the sheriff’s office internal investigation operations and practices.  In addition, the auditor would use the services of this expert to provide periodic reviews of the sheriff's office and presents the results of the reviews to the council.

Further, the ordinance would require that the auditor assess and review the reports and recommendations from a newly division of law enforcement oversight in the Office of Citizen Complaints.  Based on these reviews, the ordinance requires that the auditor review the effectiveness of the division of law enforcement oversight.  The proposed ordinance allows that the auditor can either hire qualified personnel with expertise in law enforcement oversight or contract for independent consulting services with appropriate expertise, or both.
Summary of Committee Work.  Since January 2006, the Law, Justice and Human Services Committee has had nine meetings to consider civilian oversight for the sheriff’s office.  The committee has reviewed existing systems for the resolution of the citizen complaints and other investigations of employee misconduct.  The committee has reviewed the systems in place in the Ombudsman/Office of Citizen Complaint that evaluate, categorize, and investigate citizen complaints against sheriff’s employee.  In addition, the committee received an extensive briefing on the systems in place in the sheriff’s Internal Investigations Unit for their reviews of allegations of misconduct and citizen complaints.  Additionally, the committee has had several briefings on civilian oversight models and best practices.  As part of this review, the committee had a briefing from the director of the Office Professional Accountability, which provides oversight for the Seattle Police Department.  Committee members have also had briefings from the sheriff’s Blue Ribbon Panel which was charged in March to review many of the areas that the committee has reviewed.  Additionally, committee members have visited the independent civilian oversight office for the Los Angeles County Sheriff.

As the committee has been conducting its deliberations concerning civilian oversight of the sheriff, a volunteer ten-member panel has also reviewed the sheriff’s systems for oversight and for disciplining misconduct.  The panel presented its report to the council's committee-of-the-whole on September 11, 2006, which was accepted through Motion 12337.  The panel, with the support of consultant assistance and county staff help, completed a detailed and thorough report documenting the panel's forty-three findings, which outlined issues facing the sheriff's office in leadership, supervision, performance reviews, complaint handling, organizational structure, internal oversight and public trust.  The panel’s report identified six major recommendations and thirty-six implementing actions.  A review of the panel's recommendations and implementing actions show that the sheriff has primary responsibility for the implementation of five of the major recommendations and thirty of the implementing actions.  (See attached summary.)  Many of the panel’s findings paralleled the work of the committee, including the need for the county to establish a system for civilian oversight of the sheriff. 


Comparison of Proposed Ordinance 2006-0037.1 and the Recommendations of the Blue Ribbon Panel.  The Blue Ribbon Panel’s recommendations are very similar to many of the elements of the Proposed Ordinance 2006-0037.  Recommendation 6 of the Panel’s September Report is that the executive and the council create and fund an Office of Independent Oversight.  Other recommendations in the panel’s report suggested a different model for the auditing the operations of the sheriff—recommending a unit internal to the sheriff’s office rather than using the county’s auditor.  Attached is a side-by-comparison of panel’s recommendations related to civilian oversight and the primary provisions of the ordinance.    
The panel’s recommendations do differ somewhat from the proposed ordinance.  As noted, the current version of the ordinance establishes an external audit function within the county auditor’s office to review and monitor sheriff’s operations.  The auditor is one of the county’s oversight agencies and has audited the sheriff in the past.  This type of auditing is known as “external” auditing.  The Blue Ribbon Panel and sheriff’s office acknowledge the need for an auditing function of sheriff programs, but choose to recommend the creation of an “internal” audit function within the sheriff’s office.  The panel recommended that the sheriff establish an Office of Inspectional Services whose responsibilities are similar to what is proposed in the current version of the ordinance, including the hiring of a senior law enforcement expert who has not been previously employed by the sheriff’s office to complete the internal reviews.  The sheriff has requested the resources necessary to implement the new office as part of its 2007 Budget Request.  

The current version of the ordinance establishes the civilian oversight function in the Office of Citizen Complaints/Ombudsman in the legislative branch, by creating a Division of Law Enforcement Oversight, headed by a “director.”  The Blue Ribbon Panel throughout its deliberations acknowledged the need for civilian oversight of the sheriff.  The panel examined various models for providing oversight, including an extensive “best practices” review and discussion of models in other jurisdictions.  Much of this material was also reviewed extensively in the Law, Justice, and Human Services Committee.  Some of the best practices review showed successful oversight programs that functioned well within existing oversight offices—that also had oversight responsibilities beyond reviewing law enforcement complaints.  Nevertheless, based on the desire to maximize transparency and acknowledge the importance of civilian oversight, the panel recommended a stand-alone office in the legislative branch for the oversight function instead of a division within the Ombudsman’s office.  The panel as part of its deliberations evaluated whether the new office should be county or contract employees (as used in some other jurisdictions).   The panel recommended that staff of the new office be county employees to ensure that the staff were accountable to the executive and council.
Additionally, the panel defined its recommendations for the selection and removal process for the new director, recommended minimum qualifications for the director, and defined the number of staff proposed for the new office.  Here is a brief summary of the differences between the current ordinance and the panel’s recommendations:

· Selection/Removal.  The proposed ordinance charges the Ombudsman, with concurrence of the council, with the responsibility for selecting a division director to oversee law enforcement oversight.  The ordinance is silent on terms of office or removal process, but does make the deputy director an “at-will” employee.  The panel recommends that the director of the new office be selected, after a professional search, by the executive and confirmed by the council.  The panel recommended term is four-years, at which time the council could decide to re-appoint the director.  Additionally, the director could be removed for cause by the executive and a majority of the council.

· Minimum Qualifications. The proposed ordinance requires that the division director be a “civilian with qualifications commensurate with the duties of law enforcement oversight.”  Early committee discussions of the selection of the director considered requiring that the successful candidate be an attorney.  The Blue Ribbon Panel defined nine specific characteristics for the director of the oversight office.
· Staffing.  The current version of the ordinance would give authority for hiring staff to the Ombudsman and is silent on numbers of staff (although the early discussions suggested a staff of six total).  The panel recommends a total staff of four, including the director for the new oversight office.  The current legislation and the panel’s recommendations assume that the staff will be county employees.

Both the current version of the ordinance and the panel’s recommendations propose similar responsibilities for the new oversight agency.  Both require review of the complaint classification decision, allow for participation in the investigation of allegations, both allow for the new office to require further investigation, require office review of resolved complaints/allegations, and allow the ability to comment on the appropriateness of the investigation and any proposed discipline.  Both also require regular reporting with some difference--the current version of the ordinance uses the Ombudsman’s “triannual” reporting requirement, while the panel recommended annual reports. 
There are recommendations in the panel’s report that are not included in the current version.  These recommendations are based on materials and testimony that are similar to those reviewed by the Law, Justice, and Human Services Committee during its deliberations.  Here are the three elements that are not in the current legislation but have been recommended by the panel:

· Critical Incidents.  Both the panel and the committee heard from its best practices review and from other agencies about the importance of the civilian oversight of “critical incidents.”  As a consequence, the panel recommends that the new oversight office be given the ability to respond to certain major events and incidents that would benefit from having early and independent review.  These include responding to officer involved shootings and serious use of force incidents. Staff from the Los Angeles County oversight program has emphasized the need for this type of oversight responsibility and the director of the Seattle police oversight unit noted that not having this authority was a significant deficiency in her program.

· Voluntary Deputy/Citizen Mediation.  The panel also discussed the benefits of providing for a voluntary system of deputy/citizen mediation.  Based on its best practices review, the panel noted that mediation is successful alternative method to resolve citizen complaints.  The panel recommended that the new oversight office, in collaboration with the sheriff, explore the establishment of mediation program. 

· Citizen Input.  Finally, the panel discussed the need for “citizen” input even when “civilian” oversight is established.  The panel recommended that a citizens committee be selected to advise the director of the new oversight office on policies, procedures, and practices relating to officer misconduct.
The panel also recommended that the Ombudsman no longer have oversight responsibilities for the sheriff’s office.  To implement this recommendation would require a County Charter change.
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