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Staffing and Responsibilities

The King County Sheriff’s Office Internal Investigations Unit reports directly to Sheriff Rahr. The unit is staffed by one KCSO captain, two sergeants, one detective and one professional staff member who serves as the office manager.

The sergeants assigned to IIU have nearly 30 years combined major crimes investigation experience.  They are assigned the bulk of the formal investigations.  The captain investigates a small number of cases as well.  In addition to years of criminal investigative training, the captain and sergeants attend IIU classes and seminars frequently to keep up to date on the latest information on case, law, labor law, and industry standards.  Sources of the training include;

Labor Relations Information System  

(LRIS)

Public Agency Training Council         

(PATC)
International Association of Chiefs of Police   
(IACP)

Police Executive Research Council

(PERC)

The detective assigned to IIU has the primary duty of updating written policies, procedures and training material for the Sheriff’s Office.  For this purpose he reports directly to Sheriff Rahr.  The IIU captain provides daily administrative oversight of this position. 

 Additionally, this detective position is responsible for reviewing all vehicle pursuit cases and all KCSO involved traffic collisions.  The detective facilitates the once monthly Driving Review Board.  It is chaired by the IIU Captain.  It’s purpose is to formally review vehicle pursuits and traffic collisions to determine if the pursuits are within policy and to determine if the collisions are to be classified as “Preventable” or “Non-Preventable.”  The board is comprised of members from the Advanced Training Unit, a patrol sergeant, a traffic collision reconstruction expert and a representative from King County Risk Management.  When appropriate, the Board recommends additional training for department members or discipline up to and including unpaid suspension.

The IIU captain reviews all chain of command approved Use of Force investigations completed by field supervisors for consistency, proper completion and training issues.  

The professional staff member assigned to IIU is responsible for managing the office, maintaining all IIU, Vehicle Pursuit and Use of Force investigative hard files on active employees.  She also does data input for and maintains several databases for tracking formal complaint investigations, Informal Citizen Issues (ICI), Use of Force investigations, Vehicle Pursuits and Traffic Collisions.  

Workload and Statistics

In a typical year, we open a formal internal investigation on one to two cases a week.  The most common cases based on complaints received are;

· Discourtesy

· Conduct Unbecoming

· Use of Authority

· Use of Force

Our work force is 1200.  700 of those are commissioned.  The breakdown of formal complaints initiated on commissioned staff versus professional staff is nearly representative of their numbers.  

There are a number of complaints or inquiries we track that fall outside our definition of a “Formal Complaint.”  In order not to confuse them with our definition of  “Formal Complaints” we refer to them as “Informal Citizen Issues.”  These are matters that may need to be addressed but that do not require a formal IIU investigation.  They can be;

· Minor Courtesy Complaints

· Complaints of Speeding Police Cars

· Complaints of Police Cars using the HOV lanes

· Disagreements about the outcome of an investigation

· Disagreements about the issuing of a traffic citation

Additionally we respond to many other inquiries each week.  These are issues not requiring a formal investigation.  They may be cases where someone has called or written to us about a Sheriff’s Office policy or procedure issue or an operational issue.  Often all that is required is some education or explanation about or departmental operations and processes.  We do not log or track these inquiries.

Examples may include

· Helicopter noise

· Police cars outside jurisdiction

· Traffic collision reporting

· Firearms release

· 911 response
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* Includes findings of:  Exonerated, Unfounded, Undetermined and Other

Foundations of IIU Operations and Procedures

Despite some recent unfortunate incidents,  to a large degree much of the credit for turning west coast police agencies and Sheriff’s Offices into professionally managed organizations with sound written policies, practices and excellent training can be traced back to the efforts and improvements initiated by large Southern California police agencies in the late 60’s and 70’s.  Many of our policies, procedures and training practices can be traced directly back to these organizations.  We have tailored it to our needs, but our basic IIU policies and procedures have that origin.

Additionally, we are guided and bound by many other rules, documents and laws;

· Garrity (case law)

· Weingarten (case law)

· Labor Contracts (KCPOG, PSEU 519, KC Court Protection Guild, Teamsters Local 117)

· Washington State Labor Law

· King County Personnel and Civil Service Rules

· Police Officer Bill of Rights (as adopted by the King County Council)

· KCSO General Orders Manual

· Other case law and agreements addressing

· Just Cause

· Standards of Proof

· Past Practices

U.S. Supreme Court  

GARRITY v. NEW JERSEY (1967) 
385 U.S. 493   

In 1966 Police officers in New Jersey boroughs, were questioned during the course of an investigation about traffic ticket "fixing." Each officer was first warned that: anything he said might be used against him in a state criminal proceeding; he could refuse to answer if the disclosure would tend to incriminate him; if he refused to answer he would be subject to removal from office. The officers' answers to the questions were used over their objections in subsequent prosecutions, which resulted in their convictions. 

The State Supreme Court on appeal upheld the convictions. The threat of removal from public office under the forfeiture-of-office statute to induce the petitioners to forgo the privilege against self-incrimination secured by the Fourteenth Amendment rendered the resulting statements involuntary and therefore inadmissible in the state criminal proceedings. The choice given petitioners either to forfeit their jobs or to incriminate themselves constituted coercion.  
MR. JUSTICE DOUGLAS delivered the opinion of the Court. 

The choice given petitioners was either to forfeit their jobs or to incriminate themselves. The option to lose their means of livelihood or to pay the penalty of self-incrimination is the antithesis of free choice to speak out or to remain silent. That practice, like interrogation practices we reviewed in Miranda v. Arizona, is "likely to exert such pressure upon an individual as to disable him from making a free and rational choice." We think the statements were infected by the coercion inherent in this scheme of questioning and cannot be sustained as voluntary under our prior decisions. 

 

It is said that there was a "waiver." Where the choice is "between the rock and the whirlpool," duress is inherent in deciding to "waive" one or the other. "It always is for the interest of a party under duress to choose the lesser of two evils. But the fact that a choice was made according to interest does not exclude duress. It is the characteristic of duress properly so called. 
 
As a condition of employment, employees are required to abide by rules and regulations.  They must answer questions truthfully, give statements and submit reports at the order of an internal investigator, or become subject to disciplinary action for refusing.  The discipline can include termination.  
Garrity is a protection.  Garrity is an invocation that may be made by a commissioned officer (or professional staff member) being questioned regarding actions that may result in criminal prosecution.  By invoking the Garrity rule, the employee is invoking his or her right against self incrimination.  Any statements made after invoking Garrity may only be used for internal investigation purposes and not for criminal prosecution. 

Garrity has several conditions.  First, if an employee is compelled to answer questions as a condition of employment, the employee's answers may not be used against them in a subsequent criminal prosecution. Second, the employer is limited in what they may ask.   Questions must have a nexus to the job.  If questions outside this area are to be asked, the interview (or interrogation) should be conducted by a criminal investigator, not by IIU.  

Also, the Garrity Rule is not automatically triggered simply because questioning takes place.  Some labor experts argue that the employee must declare he or she wants protections under Garrity. 
 As a practice, KCSO would not allow any employee to be in a situation described above without providing them Garrity warnings.  Neither would a labor representative allow an interview under these circumstances without insisting that it be a “Garrity” statement.

THE WEINGARTEN RULE

An employee's right to representation

An employee may be represented at an investigatory interview with his or her supervisor when the employee reasonably believes that the interview may lead to a disciplinary action.

U.S. Supreme Court ruling:  The rights of employees to the presence of representation during investigatory interviews was announced by the U.S. Supreme Court in 1975 in NLRB v. J. Weingarten, Inc. Since that case involved a clerk being investigated by the Weingarten Company, these rights have become known as Weingarten Rights.  Under the Supreme Court's Weingarten decision, when an investigatory interview occurs, the following rules apply:

RULE 1:  The employee must make a clear request for union representation before or during the interview. The employee cannot be punished for making this request.

RULE 2:  After the employee makes the request, the employer must choose from among three options. The employer must: 

Grant the request and delay questioning until the representative arrives and has a chance to consult privately with the employee; or 

Deny the request and end the interview immediately; or 

Give the employee a choice of: 

(1) having the interview without representation or 

(2) ending the interview. 

RULE 3: If the supervisor denies the request for representation and continues to ask questions, he or she commits an unfair labor practice and the employee has the right to refuse to answer. The supervisor cannot discipline the employee for such a refusal.

Daugherty’s Seven Tests of Just Cause

In 1966, Carroll R. Daugherty, an arbitrator, wrote a decision for a case involving the discharge of an employee at Enterprise Wire Company located in Blue Island, IL. Daugherty's decision in the Enterprise Wire case is important in that in the written decision he outlined what have come to be known as the Seven Tests of Just Cause. Daugherty concluded that while it is usually implied that employees will only be discharged or disciplined for "just cause," the exact definition of just cause is seldom specified in collective bargaining agreements. Therefore, Daugherty delineated seven tests that he believed should be met before a worker is terminated for cause. After the Enterprise Wire decision, Daugherty refined and broadened the seven tests.  They have become an industry standard.

1. Did the company give to the employee forewarning or foreknowledge of the possible or probable disciplinary consequences of the employee's conduct? 

2. Was the company's rule or managerial order reasonably related to (a) the orderly, efficient, and safe operation of the company's business and (b) the performance that the company might properly expect of the employee? 

3. Did the company, before administering discipline to an employee, make an effort to discover whether the employee did in fact violate or disobey a rule or order of management? 

4. Was the company's investigation conducted fairly and objectively? 

5. At the investigation did the company "judge" obtain substantial and compelling evidence or proof that the employee was guilty as charged? 

6. Has the company applied its rules, orders, and penalties even-handedly and without discrimination to all employees? 

7. Was the degree of discipline administered by the company in a particular case reasonably related to (a) the seriousness of the employee's proven offense and (b) the record of the employee in his service with the company? 

Standards of Proof:

In an internal investigation we must meet the following standards of proof.

For less serious misconduct – The standard is “a preponderance of the evidence”

For more serious misconduct – The standard is “clear and convincing evidence”
Intake and Decision Making

Taking advantage of technology, we hear from and respond to the community in a variety of ways;

· Through the Sheriff’s Office website

· Printed out form that is mailed

· Submission of comment or complaint directly on website

· Directly via email

· Phone

· Letter

· In person visit to the Sheriff’s Office front counter

The first step is to make a genuine effort to understand the concern of the citizen.  Often what they want is someone to listen to them.  A deputy at a chaotic crime scene or serious traffic collision, or a 911 emergency call receiver may not have been able to take the time to allow the person to tell their story.  IIU can take that time.  At the end of that conversation we need to decide where to go from there.  The citizen, in large part, is involved in that decision.  This occurs most often in less serious cases, or in cases where there is no real complaint, just a misunderstanding or disagreement about law, policy or procedures.  

· What can we do for them?  

· What are we able to do for them?  

· What outcome are they looking for?  

· What do they think should be done?

· What would best address their concern?

· Have we explained our policies or procedures to their satisfaction?

· Have we given them a suggestion that will be helpful?

· Do they still have a complaint?

· Do they disagree, but understand?

Often their concern or complaint does not require a formal internal investigation and is best addressed by a first line supervisor.  If that is the case, the information will be logged in the ICI database and referred to the appropriate worksite for resolution.  This requires follow up by a first line supervisor in the form of counseling to employees or further discussion with the complainant if appropriate or requested.  

The IIU commander, in consultation with others (*) determines if the matter requires a “Formal Complaint” investigation.  

* Decision making does not take place in a vacuum.  The IIU commander meets regularly with his staff, the Sheriff, the Sheriff’s Legal Advisor, The Sheriff’s Personnel Manager and other attorneys from OHRM and the Prosecutor’s Office to discuss ongoing cases, develop investigative strategies and discuss case direction.  When appropriate, labor organizations are brought into the discussion.

Other Sources of Complaints

Additionally, allegations of misconduct or wrongdoing may come from an internal source, such as a supervisor or member of the command staff.  Occasionally, a concern or complaint may come from another KC agency, another arm of the criminal justice community or another police agency.

From whatever source, If the allegation is clearly that of criminal conduct, a referral will be made to the proper jurisdiction.  Once the criminal investigation is complete, an internal investigation will be opened.  

Investigative Procedures

Our investigation process is outlined in the KCSO General Orders Manual.  It is also influenced by rules, case law, past practice as discussed earlier.

Data entry is completed in our IIU case tracking system by staff.  

After discussion with staff, the case is assigned to one of the IIU sergeants.  The captain will occasionally take a case depending on workload or other factors.

Rarely, a formal investigation case will be sent to the employee’s worksite for investigation.  This is done most often on minor matters where the worksite has requested the case be assigned to them for resolution.  

Other cases are assigned to the worksite where the misconduct allegation is technical in nature, a violation only of that specific worksite’s written Standard Operating Procedures (S.O.P.) and not a violation of any other KCSO rule.  

Any internal investigation that could reasonably be expected to result in discipline beyond a Written Reprimand is handled at the IIU level.  

From there the investigator begins gathering the physical or documentary evidence which may include;

· Photographs or video

· 911 or police radio recordings

· Medical reports

· Police Incident Reports

· Telephone records

Statements are taken from those involved, generally in this order

· Witnesses

· Complainant

· Accused Employee

The goal is to complete the case within 30 working days.

At the conclusion of the investigation, the investigator reviews the case with the IIU commander.  The IIU commander may or may not make suggestions for additional investigation.  When the investigation is complete, the investigator and the IIU commander make a finding recommendation.

Finding Recommendations

Finding recommendations fall into several categories

UNFOUNDED - The allegation is not factual and/or the incident did not occur as described.

EXONERATED - The alleged incident occurred, but was lawful and proper.

NON-SUSTAINED - There is insufficient factual evidence either to prove or disprove the allegation.

SUSTAINED - The allegation is supported by sufficient factual evidence and was a violation of policy.

UNDETERMINED - The investigator is not able to use classifications 1 through 4.

This may involve the following:

· The complainant withdraws the complaint.

· The complainant cannot be located.

· The complainant is uncooperative.

· The accused member separates from the Sheriff’s Office before the conclusion of the investigation and the investigator cannot reach another classification.

Two things are important to note.

1)   IIU’s finding recommendation is in no way binding.  Reviewers in the chain of command are free to change the finding, or return the case to IIU to ask for additional information to assist them in the decision making process.  

2)   In the case of Sustained findings, IIU does not make discipline recommendations.  IIU can assist commanders by researching discipline imposed in past similar incidents.  
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