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Metropolitan King County Council
Health, Housing and Human Services Committee



STAFF REPORT

	Agenda Item:
	7
	Name:
	 Sahar Fathi

	Proposed No.:
	2019-0141
	Date:
	June 18, 2019




SUBJECT

An ordinance authorizing the Executive to execute an interlocal agreement (ILA) with the cities of Auburn, Burien, Covington, Des Moines, Federal Way, Kent, Normandy Park, Renton, and Tukwila, with additional municipalities authorized under Section 20 of the interlocal agreement, to create and operate the South King Housing and Homelessness Partners (SKHHP).

SUMMARY

This proposed ordinance would authorize the Executive to execute an interlocal agreement (ILA) with the cities of Auburn, Burien, Covington, Des Moines, Federal Way, Kent, Normandy Park, Renton and Tukwila to create and operate the South King Housing and Homelessness Partners. The 2019-2020 Biennial Budget Ordinance[footnoteRef:1] restricts $150,000 of the Housing and Community Development Fund’s appropriation authority to be used to support the development of a south King County housing collaboration.  [1:  Ordinance 18835, Section 101, Expenditure Restriction ER4,] 


This ILA is modeled after the existing ILA between the County and A Regional Coalition for Housing (ARCH), with requirements that include an Executive Board as well as an Advisory Board. It also provides for a funding structure that would allow for contributions from city parties to cover operational costs, as well as possible contributions for additional affordable housing. The Executive has stated that there are no fiscal impacts to this legislation and Council’s legal counsel has reviewed and stated that there are no substantive legal issues in the ILA. 

BACKGROUND 

A Regional Coalition for Housing (ARCH)  King County has participated in ARCH through an interlocal agreement (ILA) since 1993.[footnoteRef:2] King County and the cities have worked together through ARCH to address affordable housing needs and promote sound policies and the financing of affordable housing projects and programs in East King County. The organization is governed by an Executive board and receives input from a citizen’s advisory board. Member jurisdictions make annual contributions to the operations of ARCH to cover the costs of staff and overhead.  [2:  The original membership of ARCH was four members: Bellevue, Redmond, Kirkland and King County. Today it is a total of sixteen members (fifteen cities and King County). ] 


ARCH provides technical support to member jurisdictions and administers the ARCH Housing Trust Fund, to which cities make annual contributions. Over the last 25 years, the ARCH Trust Fund has invested $60 million of local resources toward 80 housing developments that include over 4,000 units of affordable housing.[footnoteRef:3] [3:  Found at: https://www.kingcounty.gov/~/media/initiatives/affordablehousing/documents/report/RAH_Report_Final.ashx?la=en. Page 19.] 


Regional Affordable Housing Task Force (RAHTF)  The RAHTF was created in 2017 and brought together representatives from King County, the City of Seattle, and other cities with the goal of developing a regional plan to address the affordable housing crisis in King County. The taskforce concluded its work in December 2018, with a final report and five-year action plan. The Regional Affordable Housing Task Force Five-Year Action Plan includes the strategy to “support the creation and operation of sub-regional collaborations to increase and preserve affordable housing.”[footnoteRef:4] Of this strategy there are three sub-strategies: (1) support the creation of sub-regional collaborations in all parts of King County, (2) fund operations of sub-regional collaborations and (3) encourage the growth and success of existing sub-regional collaborations. [4:  Recommendation 1 is to “create and support an ongoing structure for regional collaboration,” and Strategy B is to “support the creation and operation of sub-regional collaborations to increase and preserve affordable housing. Found at: https://www.kingcounty.gov/~/media/initiatives/affordablehousing/documents/report/RAH_Report_Final.ashx?la=en, page 24.] 


Expenditure Restriction for Further Regional Coalitions The 2019-2020 Biennial Budget Ordinance, Ordinance 18835, Section 101, Expenditure Restriction ER4, states:

Of this appropriation, $300,000 shall be expended or encumbered solely to provide support for the development of regional housing collaborations similar in structure and purpose as the organization A Regional Coalition for Housing (ARCH), a multicity and King County coalition that facilitates local government support for increasing the supply of affordable housing. Of this amount, at least $150,000 shall be used to support the development of a south King County housing collaboration. Any remainder shall be used to support the development of one of more regional housing collaborations in other areas of the county, including north King County and the Snoqualmie Valley.

Under the Interlocal Cooperation Act, RCW chapter 39.34, the county and other political subdivisions of the state of Washington are empowered to execute jointly any power or powers, privileges or authority exercised or capable of exercising to the extent that laws of the state or the United States permit the joint exercise or enjoyment. 

State law[footnoteRef:5] allows any two or more public agencies to enter into agreements with one another for joint or cooperative action and requires appropriate action (e.g. ordinance) by the governing bodies of the participating public agencies before any agreement may enter into force. Further, state law requires that any such agreement shall specify the following: (1) Duration; (2) The precise organization, composition and nature of any separate legal or administrative entity created by the ILA; (3) Purpose or purposes; (4) The manner of financing the joint or cooperative undertaking and of establishing and maintaining a budget; (4) The permissible method or methods to be employed in accomplishing the partial or complete termination of the agreement and for disposing of property upon such partial or complete termination; and (6) Any other necessary and proper matters. [5:  RCW 39.34.030.] 


Summary of Proposed Ordinance 2019-0141 Interlocal Agreement (ILA) The ILA relates to the joint undertaking of the cities of Auburn, Burien, Covington, Des Moines, Federal Way, Kent, Normandy Park, Renton, Tukwila and King County, to create and operate an entity called the South King Housing and Homelessness Partners (“SKHHP”). The following provides a summary of key sections of the ILA, which is Attachment A to the proposed ordinance[footnoteRef:6]: [6:  Note that this meant to be a high-level summary only, and does not substitute for the contract in any way. ] 


Preamble – The preamble states that the parties have a common goal to ensure the availability of housing that meets the needs of all income levels in South King County and that the parties wish to provide a sound base of housing policies and programs in South King County to complement the efforts of existing public and private organizations to address housing needs in South King County.

	Section  1.  Definitions – This section establishes the key definitions of the ILA.

	Section 2. Purpose – This section outlines the purpose of the ILA which 	include:
· Acting cooperatively to formulate affordable housing policies that address housing stability and to foster efforts to preserve and provide affordable housing by combining public funding with private-sector resources; 
· Agreeing to create a joint and cooperative undertaking responsible for administering the activities described, to be called the South King Housing and Homelessness Partners (“SKHHP”); and
Serving as a framework for all participating municipalities to do the aforementioned work.

Section  3.  Structure: creation of a joint board – This section states that the ILA will create a joint board called the “Executive Board” and that it is not authorized to own assets or have employees. 

Section  4.  Responsibilities and Authority - This section outlines the responsibilities and authority of the Executive Board. Included in these are: 

· Creating and implementing an annual work plan,
· Providing recommendations to the parties regarding public and private funding allocation for affordable housing,
· Directing the administering agency to enter into agreements with third parties; and
· Guiding the SKHHP staff in performing duties such as (but not limited to): (1) providing recommendations to the parties, (2) providing technical assistance to the parties, (3) facilitating cooperation between the private and public sector,(4) working with the advisory board, (5) accepting private and public funding, etc.  

Section  5.  Executive Board - This section outlines the membership and powers of the Executive Board. The membership of this Executive Board is to be composed of either an elected official or city manager/administrator for each city, and the King County Executive. The chair will be elected by members of the board and members of the board may also designate alternate members. The Executive Board’s powers include (but are not limited to): developing and approving an annual budget and work plan for SKHHP, adopting administrative procedures for SKHHP, establishing the SKHHP Operating Fund, direct the Administering Agency to enter into contracts, oversee hiring of the SKHHP program manager, appoint members of the advisory board, etc.

Section  6.  Administration and Oversight - This section states that the Executive Board has final decision-making authority on behalf of SKHHP and that the SKHHP program manager will submit quarterly budget performance and progress reports on the status of the work program to the Executive Board and the legislative body of each party. It also states that the Administering Agency will be the fiscal agent for SKHHP.

Section  7.  Meetings of Executive Board - This section outlines the details of Executive Board meetings such as frequency, definition of a quorum, and how action may be taken.

Section  8.  Advisory Board - This section describes that the Executive Board will create an Advisory Board to provide advice and recommendation to the Executive Board on resource allocation, policy needs, program design, and public education/community outreach The Advisory Board is to be created before the end of the first year of SKHHP operations, it will be between 12-15 members and the members much have knowledge and understanding of affordable housing, and be committed to affordable housing in South King County. The appointments will be for a four-year term with service limited to two consecutive terms.

Section  9.  Meetings of Advisory Board - This section describes the meetings of meetings of the advisory board in terms of frequency, quorum and action.

Section  10.  Agreement Duration - This section states that the agreement will be in full force from a period commencing as provided in section 34, through December 31, 2020. The agreement will automatically renew for successive two year terms.

Section  11.  Termination of Agreement - This section describes the way in which the agreement may be terminated – in particular, that it may be terminated at any time by an affirmative vote of a majority of the legislative bodies of the parties to this agreement. It then describes how property will be disposed of upon successful termination of the agreement.

Section  12.  Withdrawal - This section describes how a party may choose to withdraw from participation in this agreement – namely, that it may do so after the initial two year term, if it first gives three months advance written notice to the Executive Board of its intention to withdraw. Certain dates are noted for this process and terms are noted that explains how the party withdrawing remains legally and financially responsible for obligations incurred pursuant to the terms of this agreement. It also describes how a notice of withdrawal may be revoked.

Section  13.  Budget - This section speaks to the SKHHP budget. The fiscal year goes from January 1 to December 31 of the year. This section describes the Executive Board’s responsibilities around preparing, reviewing and recommending the budget and states that “no recommended budget or work plan will be effective until approved by the legislative body of each party and adopted by the Executive Board, with the exception of 2019’s budget and work plan. Party contributions will be transmitted to SKHHP on a quarterly basis and the party will specify the amount of its contribution to be deposited into the SKHHP Operating Account and the SKHHP Housing Capital Funds Account. It also states that parties delinquent in payment to the SKHHP Operating Account will not be entitled to vote on matters before the Executive Board, until the delinquency has been paid. 

Section  14.   Housing Capital Funds Account Established; Procedures for Administering Housing Capital Funds Account Contributions - This section describes the establishment of a Housing Capital Funds account and procedures for administering housing capital funds account contributions. It first states that if authorized by resolution of the Executive Board, an Administering Agency may establish the SKHHP Housing Capital Funds Account, for the purpose of administering contributions of parties or other entities to affordable housing projects and programs. Subaccounts will be established for each party, called “individual accounts.” The administering agency is responsible for maintain records and holding funds to deposit in the Housing Capital Funds Account. The funds are subject to laws applicable to public funds and the Executive Board is to develop standard forms of approvals and agreements to be used in applications of such funds.  

The section then lists goals and procedures for these approvals and agreements including: Each party will, by action of its legislative body, authorize the application of a specified amount of its individual account monies and direct the SKHHP Executive Board, the SKHHP Program Manager and the Administering Agency to take such actions necessary to accomplish this. The Executive Board will recommend various terms to individual legislative bodies and at a minimum legislative body authorizations will include: amount of funds allocated, project description, nature of funding commitment, general repayment terms and a description of any security interests.

The section then describes project financing documents requirements, how funding contributions and repayments will be applied to individual accounts, and how a default or termination will proceed.

Section  15.  Dues, Assessments and Budget Amendments - This section describes SKHHP operating fund contributions, in particular that they are either to be based on groupings of like-sized cities by population or another methodology approved by a two-third majority of the Executive Board. It also states that an approved budget will not be modified until approved by the legislative body of each party and adopted by the Executive Board.

Section  16.  Public Records Requests - This section describes how SKHHP records will be held with respect to public records requests.

Section  17.  Indemnification and Hold Harmless - This section establishes indemnification requirements of the participating agencies as it relates to the ILA.

Section  18.  Insurance - This section describes the steps to be taken to minimize the liability of the parties and that the Executive Board will determine which, if any, insurance policies may be reasonable practicably acquired. 

Section  19.  Amendments - This section describes how this agreement shall be amended, specifically that it will need approval of at least two-thirds of the legislative bodies of all parties to this agreement.

Section  20.  Additional Parties - This section describes that municipalities, local governments and public agencies may become party to this agreement with an affirmative two-thirds majority of the Executive Board membership.

Section  21.  Severability - This is a severability clause for the ILA.

Section  22.  Conflict Resolution - This section describes conflict resolution processes between parties and between parties and the Executive Board or Administering Agency. If, after no resolution by a good faith meeting between the two parties, the parties may pursue mediation.

Sections  23-25.  Survivability, Waiver, Subsequent Breach - These three provisions include a survivability, waiver and subsequent breach clause for the ILA.

Section  26.  Notice - This section describes how notice will be given to the Executive Board.

Section  27-29.  Assignment, Applicable Law and Venue, Retained Responsibility and Authority - These three provisions describe assignment of rights or benefits, applicable law and venue, and that parties retain responsibility and authority for their own internal systems and programs related to affordable housing activities.

Section  30.   Independent Contractors - This section descries that each party is an independent contractor and that no joint venture or partnership is formed as a result of this agreement.

Sections  31-34.  No Third-Party Beneficiaries[footnoteRef:7], Nondiscrimination, Counterparts, Filing and Effective Date; Prior Agreements - These sections describe that there are no third party beneficiaries, that the parties will comply with nondiscrimination requirements of applicable federal, state and local statutes and regulations, that this agreement may be signed in counterparts, and that this agreement is effective January 1, 2019 subject to approval by the legislative bodies of all jurisdictions who are members of SKHHP as of January 1, 2019.  [7:  The word “beneficiaries” is misspelled in the transmitted ILA. ] 



ANALYSIS

Participating Agencies and Other Jurisdictions The proposed ordinance would authorize the Executive to execute the ILA between the Cities of Auburn, Burien, Covington, Des Moines, Federal Way, Kent, Normandy Park, Renton, Tukwila and King County.

Below are two tables which detail the participation of the other SKHHP signatories, and the south King County cities that have been engaged but have not yet shown intent to participate in the ILA. The content of these tables was provided by DCHS staff. 

Table 1: SKHHP Signatories as of 4/25/19[footnoteRef:8] [8:  This list does not include King County itself.] 


	Jurisdiction
	Full Council
	Exec Board Rep
	Alternate

	Auburn
	Approved 2/19/19
	Mayor Nancy Backus
	Jeff Tate, Director of Community Development

	Burien
	Approved 3/4/19
	Brian Wilson, City Manager
	Colleen Brandt-Schluter, Human Services Manager

	Covington
	Approved 3/12/19
	Council Member Marlla Mhoon
	Council Member Joseph Cimaomo

	Des Moines
	Approved 3/28/19
	Michael Mathias, City Manager
	Council Member Luisa Bangs

	Federal Way
	Approved Feb 19
	Jeff Watson, Community Services Manager (Interim)
	

	Kent
	Approved March 5
	Mayor Dana Ralph
	Merina Hanson, Human Services Manager

	Normandy Park
	Approved March 12
	Mark Hoppen, City Manager
	

	Renton
	Approved March 4
	Bob Harrison, Chief Administrative Officer
	Mark Santos-Johnson, Economic Development Manager;
Community & Economic Development Department

	Tukwila
	Approved in January 2019 
	Council Member Verna Seal
	Mayor Allan Ekberg



Table 2: Status of other South King County Cities as of 4/25/19

	Jurisdiction Status
	Status

	Algona
	Invited to convenings but did not attend

	Pacific
	Invited to convenings. HDC provided presentation to Council.

	SeaTac
	Invited and attended convenings

	Maple Valley
	HDC staff and consultant met with and presented to the city. Staff person attended staff working group meeting in January.

	Enumclaw
	Invited and attended 1st convening

	Black Diamond
	Invited to convenings but did not attend



Sphere of Influence  The ILA’s “Sphere of Influence” is described in the definitions section of the ILA as the area where SKHHP is expected to conduct its work. A visual image is included as Exhibit A to Attachment A. This mirrors the standard set forth in the ARCH ILA. Attachment 3 is an image of the Sphere of Influence for ARCH, which compliments the SKHHP Sphere of Influence. The Spheres of Influence for ARCH and SKHHP do not include Lake Forest Park, Skyokomish, Shoreline, and some unincorporated areas in King County. As noted in ER4, at least $150,000 of the original $300,000 was to be used to support this type of organization (SKHHP), and any remainder was to be used to support the development of one or more regional housing collaborations in other areas of the county, including North King County and the Snoqualmie Valley. Executive staff have confirmed that they are working on this additional collaboration.

Fund Structure  The ILA provides for an Operating Fund[footnoteRef:9], within which there is a SKHHP Operating Account[footnoteRef:10] and a Housing Capital Funds Account[footnoteRef:11]. Within the Housing Capital Funds Account there are individual subaccounts[footnoteRef:12], and then project accounts.[footnoteRef:13] The Executive has stated that this is modeled off of the ARCH agreement, which sets up a similar structure. In addition, separate accounts are set up within the Operating Fund to maintain separation between SKHHP’s operating budget and any additional funds received for capital purposes. Image 2, below, provides a visualization of this structure. [9:  Section 1 (f) of the proposed ILA states that, pursuant to RCW 39.34.030, the Administering Agency has the authority to establish a special fund, which shall be called the “Operating Fund of the SKHHP Executive Board.” Within this fund various accounts and subaccounts may be established, including (but not limited to) the “SKHHP Operating Account” and the “Housing Capital Funds Account.”  ]  [10: Section 1 (g) states that the SKHHP Operating Account is “An account created by the Administering Agency for the receipt of contributions from the Parties and other private or public entities, for the purpose of paying for the operations of and supporting the SKHHP annual budget.”]  [11:  Section 14 of the proposed ILA states, “If authorized by resolution of the Executive Board, the Administering Agency may establish and maintain an account within the SKHHP Fund for the purpose of administering the contributions of Parties, or other public or private entities, to affordable housing projects and programs, to be known as the SKHHP Housing Capital Funds Account.”]  [12:  Section 14 (a) of the proposed ILA states that within the Housing Capital Funds Account, each Party that chooses to contribute shall have a subaccount and those subaccounts shall be called “individual accounts.”]  [13:  Section 14 (b) of the proposed ILA states, “A sub-account will be established within each Individual Account for each project or program funded in whole or part by a Party from its Individual Account. Such sub-accounts are referred to as ‘Project Accounts.’”
] 


Image 2: Proposed Fund Structure for the SKHHP ILA




Financial Analysis Exhibit B to Attachment A is the first and second year SKHHP Budget. This budget states, “King County has committed $75,000 including covering the share for unincorporated” at the bottom of the spreadsheet for each year. The annual $75,000 accounts for the original $150,000 in Expenditure Restriction ER4. The spreadsheets also show an annual cost of $26,463 for unincorporated south King County each year. Executive staff has verified that this is included in the original $75,000.

Currently Section 13 of the Executive’s proposed ILA states, “For subsequent years, on or before June 1 of each year, a recommended operating budget and work plan for SKHHP for the next budget year will be prepared, reviewed and recommended by the Executive Board and transmitted to each Party.” The Executive has confirmed that the biennial budget proposal will incorporate this budget. 

Legal Analysis  Council’s legal counsel has reviewed the ILA and consulted with the Prosecuting Attorney’s Office and the Office of Risk Management.  This ILA has already been executed by all other parties and this ILA is based on the ARCH agreement, which has been implemented without issue.  Edits suggested by Council's legal counsel are not substantive and therefore determined by legal counsel not to be necessary.    

INVITED

· Kelly Rider, DCHS, Government Relations Manager

ATTACHMENTS

1. [bookmark: _GoBack]Proposed Ordinance 2019-0141with Attachment A
2. Transmittal Letter
3. ARCH Sphere of Influence (2011)
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