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SUBJECT

A Briefing on the King County Department of Public Defense Advisory Board 2018 Annual Report.

SUMMARY

[bookmark: _GoBack]King County Code 2.60.031(A) requires the Public Defense Advisory Board (PDAB) to regularly review plans of the Department of Public Defense, make recommendations to the County Public Defender on matters concerning the department, advise the executive and council on matters of equity and social justice related to public defense,  and prepare annual reports each calendar year.  Representatives from the Advisory Board are here today to brief the Committee.  
 
BACKGROUND

In July 2013, the King County Council created the Public Defense Advisory Board to advise the executive and council on matters of equity and social justice related to public defense under Ordinance 17614[footnoteRef:1].  The Board's membership consists of eleven members with one member representing each of the following: [1:  Ordinance 17614] 


1. The Washington Association of Criminal Defense Lawyers
2. The Washington state Office of Public Defense
3. The Washington Defender Association
4. The King County Bar Association
5. A bar association identified as a minority bar association by the Washington State Bar Association
6. A nonpartisan organization active in King County that focuses on mental health issues
7. A nonpartisan organization active in King County that focuses on substance abuse issues
8. A nonpartisan organization active in King County that focuses on issues concerning military veterans
9. A nonpartisan organization active in King County that focuses on issues related to poverty
10. A nonpartisan organization active in King County that focuses on juvenile justice issues
11. A nonpartisan organization active in King County that focuses on immigration issues.

Each board member is appointed to serve a staggered three-year term and serve on the board until a successor is appointed and confirmed. 

King County Code 2.60.031(H) requires the Public Defense Advisory Board to meet at least once every two months and issue at least two written reports to the executive and the council each calendar year:  (1) an annual report on the state of county public defense and (2) a report on the Board's review of the Executive's proposed budget for public defense.  

ANALYSIS

Under King County Code 2.60.031(H), the Public Defense Advisory Board is responsible for producing an annual report on "the state of county public defense" and "an assessment of the progress of the county in promoting equity and social justice related to the criminal justice system."  The annual report meets the requirements for the report. In developing the report, PDAB members solicited input from members of the DPD leadership team, the presiding judges of the Superior, District, Juvenile, Seattle Municipal Courts, and the King County Prosecuting Attorney.

The 2018 PDAB annual report (2019-RPT0010) focuses on the following areas:

Transition in Leadership  In 2018, the Department of Public Defense (DPD) had its first change in leadership since the department was formed in 2013 under ordinance 17588. According to the PDAB Annual Report, Anita Khandelwal served as the Interim Director from July 2018 until she was appointed by the County Council as Director of DPD in November 2018.  Ms. Khandelwal had previously served in a leadership role in the department since 2016 and received strong support from DPD staff and the PDAB in becoming the department's permanent Director.  Since Ms. Khandelwal's appointment, she has initiated staffing changes and created a leadership team to help with the strategic planning process.  The report further notes that turnover in leadership positions in the department have been "remarkable, even in light of what might be expected during the transition from the four non-profits to the County" and indicates hope that the new director's leadership will bring "support, stability and consistency" to the department's staff and clients.  
 
Quality of Public Defense Services  The American Bar Association (ABA) principles were created to serve as a guide for government officials to use when designing a public defense services system.  The ten principles are listed below.

1. The public defense function, including the selection, funding, and payment of defense counsel is independent.
2. Where the caseload is sufficiently high, the public defense delivery system consists of both a defender office and the active participation of the private bar.
3. Clients are screened for eligibility and defense counsel is assigned and notified of appointment, as soon as feasible after clients arrest, detention, or request for counsel.
4. Defense Counsel is provided sufficient time and a confidential space within which to meet the client.
5. Defense counsel's workload is controlled to permit the rendering of quality representation.
6. Defense Counsel's ability, training, and experience match the complexity of the case.
7. The same attorney continuously represents the client until the completion of the case.
8. There is a parity between defense counsel and the prosecution with respect to the resources and defense counsel is included as an equal partner in the justice system.
9. Defense counsel is provided with and required to attend continuing legal education.
10. Defense counsel is supervised and systemically reviewed for quality and efficiency according to nationally and locally adopted standards.  
  
In 2013, King County adopted these principles by adding them to the County Defender's duties and responsibilities.[footnoteRef:2]  As required by K.C.C. 2.60.31, Ms. Khandelwal provided an annual update on DPD's efforts to comply with the ABA's principles in her 2018 Director's report.  According to the PDAB 2018 Annual Report, the Board provided various comments on compliance with each principle, which are listed in the table below.   [2:  Ordinance 17588 and Ordinance 17678] 



	ABA Principles
	PDAB Report Conclusions on Compliance

	Principle 1: Independence
	In 2018, Ms. Khandelwal publicly announced her support of a moratorium on the new Children and Family Justice Center (CFJC), in contrast to other elected county officials.  The board agreed that Ms. Khandelwal's actions were within the scope of her duties and the report indicates that there is no evidence of budgetary or other action taken by the Executive or Council in response.

	Principle 2: Defense system comprised of Defender and private bar
	The report indicates that quality of representation from assigned counsel is generally consistent with DPD staff attorneys and the department has made progress in reducing felonies that went to assigned counsel due to capacity issues.

In the PDAB 2017 Annual Report, the Board found the County to be non-compliant due to inadequate funding for the Assigned Counsel Panel. While the 2019-2020 budget provided an increase in the rates paid to assigned counsel, the board has remaining concerns regarding the level of funding. 

	Principle 3: Defendant screening and counsel assignment
	In January 2017, the DPD started conducting telephone financial screening of applicants for appointed counsel which helped efficiency.  The Board considers this a positive development though quality of the process has yet to be evaluated.

	Principle 4: Defense timeline and meeting space
	The Board expresses concerns regarding first appearance scheduling constraints and facility issues that do not allow for critical stage adequate client consultation and advice.  In addition, the report indicates concern that current DPD office space in Kent is inadequate, but notes that the Council authorized lease of new space in Kent, which should be ready in early 2019.  Finally, the report indicates that Involuntary Treatment Court office space is limited, but this has been mitigated by video hearings.

	Principle 5: Defense Counsel's workload
	The DPD utilizes a staffing model that satisfies the State Supreme Court mandated caseload standards and complies with principle 5.  However, the Board recommends the DPD to make adjustments to the staffing model as the workload has changed to due to increased media discovery (video recordings, body camera footage).

	Principle 6: Defense Counsel's training and experience
	Upon Ms. Khandelwal's appointment as the Interim Director of the DPD, she initiated significant changes to the training program.  Ms. Khandelwal provided the Board with a list of trainings that were available to employees which confirmed the continuation of a robust training program within the department.  

	Principle 7: Consistent representation
	The Board reports that the DPD attorneys are assigned to represent a client from the beginning to the end of the case with the exception of the first appearance hearing.

	Principle 8:Parity between DPD and KCPAO
	In March 2018, the County and SEIU reached salary parity between the DPD and the KCPAO, however, there are still questions about if the DPD's structure should mirror the KCPAO and how to treat positions where there is not a comparable KCPAO position.

	Principle 9: Defense Counsel CLE requirements
	The Board reports that professional training for staff and attorneys remains a high priority for the DPD and DPD is providing substantial resources to provide training opportunities.

	Principle 10: Defense Counsel performance review
	The DPD developed an evaluation tool for attorneys in 2016, but received negative feedback from staff and unions.  However, Ms. Khandelwal plans to create a new evaluation tool by December 2019.



To further assess quality of representation and compliance with the ABA principles, the Board sought input from judges in each of the courts in which DPD attorneys practice.  Overall, the comments received on "attorneys' litigation skills, professionalism, and preparedness were overwhelmingly positive."  However, the PDAB report also lists areas of concerns from judges, which included frequent requests for continuances (potentially due to a need for more investigators or lack of discipline on the part of the State and the defense), inconsistency in approach amongst divisions, and a high rate of fail-to-appear incidences.  

Workforce  Based on data provided by DPD, the report indicates that DPD has 395 staff with 401.8 FTEs budgeted.  The Director's Office has 51 employees.

The report indicates that collective bargaining agreements between DPD and its employees were reached in March 2018.  As noted previously, the report indicates that progress was made through the bargaining process to achieve salary parity with the prosecutor's office, although issues of what "parity" means remain as the jobs of the prosecutor and defender are "fundamentally different."


King County Auditor's Report  In 2018, the King County Auditor's Office conducted the first audit of the newly created department. The audit detailed recommendations such as the need for a strategic plan; a new case management system; updated standards for case management, expectations of employees and the staffing model; and an organizational structure that aligns with the department's goals.  The DPD's response to the audit indicated that the DPD management either concurred or partially concurred with all of the recommendations.  

Equity and Social Justice  According to the report, "DPD staff advance equity and social justice every day as they protect the rights of indigent defendants."  However, the report indicates that there is more work to be done regarding equity and social justice.  The report lists systemic changes that were advocated for by the department staff and community members.  Those systemic changes include procedural fairness for youth; reducing unlawful jail time; de-carcerating youth; mitigating long term consequences of convictions; shifting county resources to reflect community value; and protecting immigrant communities.

Report Recommendations  The report provides an update on the department's progress in responding to PDAB's 2017 recommendations and also makes new recommendations for 2018 related to:

1. Developing a comprehensive strategic plan.
2. Dedicating appropriate resources necessary to implement an accurate case management and data collection system.
3. Identifying and collecting numerical measures for measuring the work of defenders and support staff, and developing a more robust evaluation process.
4. Completing training manuals and resources.
5. Preparing a report on various structural options raised in the King County Auditor's Report.
6. Work with the Executive and Council about amending DPD's enabling ordinance.
7. Continuing engagement with all stakeholders on developing and implementing alternative court processes.
8. Developing a robust legislative advocacy program to promote criminal justice reform.

2018 Equity and Social Justice Recommendations  The report also makes recommendations specifically focused on equity and social justice considerations, specifically that the county:

1. Address the needs of people struggling with mental illness by overhauling the involuntary commitment process.
2. Work to reduce pre-trial detention by reforming bail practices and adequately resourcing alternatives to detention.
3. Increase diversion alternatives and restorative justice opportunities for adults. 
4. Report on how trauma-informed practices will be incorporated into the new youth jail.
  
INVITED

· Kim Ambrose, Vice Chair, Public Defense Advisory Board


ATTACHMENTS

1. Public Defense Advisory Board 2018 Annual Report
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