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SUBJECT

An ordinance authorizing the county executive to execute an agency agreement between King County and the Central Puget Sound Regional Transit Authority (Sound Transit) for full-time transit police services.

SUMMARY

Proposed Ordinance 2019-0028 authorizes the Executive to execute an agreement with Sound Transit for the provision of transit police services by the King County Sheriff’s Office (KCSO) for the period of January 1, 2019 through December 31, 2026. The agreement replaces an existing one that is in effect through February 28, 2019, which the Council approved through adoption of Ordinance 17715 in December 2013 and amended by Ordinance 18855 in December 2018. 

BACKGROUND 

Sound Transit is the region’s high-capacity transit agency, operating Link light rail, Tacoma Link light rail, Sounder commuter rail, and Sound Transit Express bus services.  In 2008, Sound Transit selected the KCSO to provide law enforcement services and system-wide emergency response. The KCSO was chosen to provide these services because the majority of Sound Transit services operate within King County and because the KCSO is the only agency with jurisdiction throughout the Sound Transit service area in King County.

In 2008, an initial $250,000 contract between the County and Sound Transit paid for two FTEs, a police chief and one sergeant, to help establish the Sound Transit police.  Since that initial contract, the force has grown considerably: the proposed 2019 agreement is for 84 FTEs and $17.8 million in annual revenue.   

KCSO services to Sound Transit include providing a uniformed police presence, providing specific follow-up to transit-related crimes, having the ability to address transit misconduct or nuisance issues, and system-wide emergency response. Officers patrol rail stations, park-and-ride lots, parking garages, and other facilities. In partnership with local law enforcement agencies, Sound Transit Police enhance law enforcement services for all Sound Transit facilities with the goal of ensuring the safety and security of the transit riding public. Law enforcement officers also coordinate with, and support, unarmed security officers employed by Sound Transit. 

On October 25, 2018 the Sound Transit Board approved Motion 2018-117 authorizing the chief executive officer to execute a new agreement with King County for the continuation of transit police services. The current agreement between King County and Sound Transit was initially set to expire on December 31, 2018. However, on December 10, 2018, the King County Council approved a two month extension[footnoteRef:1] to the current agreement in order to provide the Council with adequate time to consider the newly proposed agreement and prevent any disruption in police services to Sound Transit.  [1:  Ordinance 18855] 


ANALYSIS

Proposed Ordinance 2019-0028 authorizes the Executive to approve an agency agreement between King County and Sound Transit for the provision of law enforcement services to Sound Transit by the King County Sheriff’s Office. The agreement describes the required services, defines the process for assigning personnel, establishes procedures for determining annual service costs and processing payment, sets the seven-year term of the agreement, and provides for records maintenance, administration/dispute resolution and indemnification. 

As the current agreement is set to expire on February 28, 2019, staff analysis focused on the substantive differences between the proposed agreement and the current agreement, as well as, any concerns and/or risks to the county. Some of the issues identified below are addressed by a proposed amendment to the agreement, which is Attachment B to the attached striking amendment. The substantive differences between the current agreement and the proposed agreement include:

· New Training Requirements (Section 6). The proposed agreement contains a new section which states that Sound Transit and KCSO intend to provide transit related training to Sound Transit assigned personnel. Under the terms of the agreement, KCSO personnel may be requested to attend trainings, will be supplied with the necessary information to comply with training requests and will bill Sound Transit for all training and related travel cost consistent with Sound Transit’s Travel and Expense Policy (see below). 

· Contract Term (Section 9). The proposed agreement includes a longer initial term than the current contract (seven years in the proposed over that of five in the current contract) and includes the option for two seven year extensions; for a total potential term of twenty-one years. New language in the proposed agreement would also grant the Executive and the CEO of Sound Transit the authority to exercise the two extension options without seeking approval from the King County Council or the Sound Transit Board. 

Given the potential length of the proposed agreement, Amendment 1 to the agreement would make any extension of the contract contingent upon Council approval. 

· New Information on Annual Costs of Service (Exhibit B). In addition to the total Annual Costs of Service, Exhibit B of the proposed agreement includes detailed cost breakouts which, taken together, show the fully loaded cost associated with adding staff to the contract. This additional information is represented in the form of two additional spread sheets entitled “Current Staffing” and “Cost of Adds (Lead Time),” [footnoteRef:2] which are not included in the current agreement. According to KCSO staff this information was added to the proposed agreement at the request of Sound Transit.  [2:  “Lead Time” refers to the costs associated with new officers during the nine months they are in training before they may be assigned to Sound Transit. ] 


· New Sound Transit Travel and Expense Policy (Exhibit E). The proposed agreement includes new language describing the allowable and unallowable expenses incurred by KCSO personnel while attending any trainings requested by Sound Transit under Section 6 of the proposed agreement. 

· Agreement Subject to Federal Terms and Conditions (Section 21 & Attachment 1). The proposed agreement includes language stating that the contract is subject to the Federal terms and conditions provided in Attachment 1 to the agreement. The current contract does not have that requirement.[footnoteRef:3] According to KCSO staff, federal regulations require that recipients of federal grants (Sound Transit) have certain contractual provisions in their contracts with third party contractors (KCSO). The following issues have been identified as posing a risk and/or creates a new obligation to the County: [3:  The current agreement, set to expire on February 28th, 2019, replaced an earlier contract (Ordinance 16408) which did include FTA terms and conditions. ] 


Federal Funding Limitation. Under B. of Attachment 1, the use of any federal funds must be approved and administered by the Federal Transit Administration (FTA) and should these funds not be allocated, or are ultimately disallowed by the FTA, Sound Transit may terminate or suspend services that were to be paid by those federal funds without penalty. Therefore, there is a risk to the County if Sound Transit’s use of FTA funding is disallowed. 

According to Sound Transit staff, the portion of federal funds anticipated under the proposed agreement is minimal, around one to two percent of total revenue. The FTA funds are intended to be used to support the addition of future FTEs directly related to future openings of Sound Transit’s rail extensions. Therefore, it is a relatively small amount of anticipated revenue that may be subject to FTA approval. Nevertheless, should Council wish to eliminate the risk of any loss of anticipated revenue which may be subject to FTA approval, the Council could amend the proposed agreement to stipulate that, in the event federal funds are disallowed, Sound Transit would be responsible for covering the costs of services provided by KCSO from another non-federal source of funding. 

This issue is not addressed in Amendment 1 to the agreement.     

Changes to Federal Requirements. Under D. of Attachment 1, any changes in local, state, or federal laws or regulations which make standards more stringent of compliance more costly, the County is responsible for notifying Sound Transit of any such changes impact on service costs/delivery, but it is Sound Transit that will make the sole determination as to whether the County should be reimbursed for any such expenses. Under Section 9.B of the proposed agreement, the County could only terminate the agreement with twelve months’ notice. Therefore, the County would be obligated to perform for at least one year if Sound Transit were to deny any reimbursements for additional expenses to KCSO stemming from changes in law. 

[bookmark: _GoBack]An example of a situation where this section of the agreement may adversely impact the County is the anticipated law enforcement training requirements under Initiative Measure No. 940 (I-940). While I-940 was approved by the voters in November 2018, and took effect in December of 2018, the rules relating to law enforcement training are not yet in effect. Should the proposed agreement be adopted by the Council before the I-940 training rules and requirements are formally adopted, it could be reasonably argued that the associated costs would fall under this section and therefore be subject to Sound Transit approval.     

Amendment 1 to the agreement clarifies that if FTA funds are not available to pay for additional costs arising from changes in the law, Sound Transit will use other revenue sources to pay these additional costs. 

Environment and Energy Conservation. Under I. O. and P. of Attachment 1, KCSO would be required to recognize mandatory standards and policies related to energy efficiency that are contained in the state energy conservation plan issued in compliance with the Energy Policy and Conservation Act,[footnoteRef:4] comply with all applicable standards, orders or regulations under the Federal Water Pollution Act and the Federal Clean Air Act and report any violation of either to Sound Transit. According to KCSO staff, an analysis of the compliance work related to the above sections is on-going. However, KCSO believes it is reasonable to execute the contract while that analysis is on-going.        [4:  42 USC Section 6321] 


Patent and Rights in Data. Under K. of Attachment 1, Sound Transit will own any and all data, documents, working papers, computer programs, photographs, and other materials produced by the County pursuant to the agreement and will transfer all intellectual property rights for such materials. The KCSO has reported that it does not anticipate developing any intellectual property which may be subject to this section of the proposed agreement.

· New Debarment Certification Language (Attachment 2). The proposed agreement includes new language regarding King County’s certification that it is not debarred from entering into the proposed agreement. According to KCSO staff, this standard language included in any contract involving federal grant funding.  




FISCAL ANAYSIS 

Based on the anticipated costs of service as described in Exhibit B of the proposed agreement, Sound Transit will pay the KCSO an estimated $17.8 million annually, with future increases as additional personnel are hired in response to Sound Transit’s service expansion. The Fiscal Note (Attachment 4) estimates a total of $36.9 million in General Fund revenue in the 19-20 biennium and $39 million in the 21-22 biennium should the proposed agreement be approved.    

AMENDMENT

Striking Amendment S1 would clarify that the underlying agreement, authorized by RCW 35.58.240 is an agency agreement not an interlocal agreement governed by RCW chapter 39.34. It would also authorize the Executive to execute the underlying agreement if Sound Transit executes an amendment to the underlying agreement, which is Attachment B to the striking amendment.  In addition to addressing the issues discussed above, the agreement amendment makes clerical corrections to the agreement, including correcting internal section references and grammar. 

Title Amendment T1 would conform the title to the changes made by Striking Amendment S1. 
  
ATTACHMENTS

1. Proposed Ordinance 2019-0028 (and its attachments)
2. Striking Amendment 1, with Attachment B amending the underlying agency agreement 
3. Amendment T1
4. Transmittal Letter
5. Fiscal Note

INVITED

1. Robin Rask, Contract Services Unit, King County Sheriff’s Office
2. Jason King, Chief Financial Officer, King County Sheriff’s Office
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