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King County

KING COUNTY 1200 King County Courthouse
516 Third Avenue
Seattle, WA 98104

Signature Report

March 24, 2009

Ordinance 16415

Proposed No. 2009-0132.1 Sponsors Hague

1 AN ORDINANCE authorizing the executive to execute an

2 amended and restated interlocal cooperation agreement for

3 design, implementation, operation and maintenance of the

4 regional fare coordination system.

5

6 STATEMENT OF FACTS:

7 1. King County and other governental entities in the central Puget

8 Sound region provide public transportation services within their service

9 areas and, as part of the services, collect fares from riders.

2. The county has determined that regional fare coordination promotes the

use of public transportation throughout the region due to increased ease and

convenience for customers.

3. Under the Interlocal Cooperation Act, chapter 39.34 RCW, the county

and other providers of public transportation in the region may jointly

exercise their powers to better coordinate their respective services and fare

payment systems to improve the availability, reliability and convenience of

public transportation services within their service areas and throughout the

region.

1



Ordinance 16415

19 4. In accordance with the Interlocal Cooperation Act, the county and other

20 providers of public transportation in the region entered into an interlocal

21 agreement among themselves and entered into a contract with a vendor to

22 design, implement, operate and maintain a regional fare coordination

23 system that uses smar card technology to establish a common, noncash fare

24 system throughout their service areas.

25 5. The system's design and development is nearng completion and

26 commencement of operations is expected in 2009.

27 6. The purose of the amended and restated interlocal cooperation

28 agreement attached to this ordinance is to add more specificity regarding the

29 respective roles and responsibilities of the agencies in the operating phase of

30 the regional fare coordination system.

31 BE IT ORDAINED BY THE COUNCIL OF KIG COUNTY:

32 SECTION i. The King County executive is hereby authorized to execute,

33 substantially in the form of Attachment A to this ordinance, an amended and

34
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35 restated interlocal cooperation agreement for design, implementation, operation and

36 maintenance of the regional fare coordination system.

37

Ordinance 16415 was introduced on 2/23/2009 and passed by the Metropolitan King
County Council on 3/23/2009, by the following vote:

Yes: 9 - Mr. Constantine, Mr. Ferguson, Ms. Hague, Ms. Lambert, Mr. von
Reichbauer, Mr. Gossett, Mr. Philips, Ms. Patterson and Mr. Dunn
No: 0

Excused: 0

KIG COUNTY COUNCIL
KING COUNTY, WASHINGTON

~~+k
Dow Constantine, Chair

ATTEST:

/2 .
()JJV~_Nv~

Anne Noris, Clerk of the Council

APPROVED this ~ day of VV ~ ,2009.

Ron Sims, County Executive

Attachments A. Amended and Restated Interlocal Cooperation Agreement for Design,
Implementation, Operation and Maintenance of the Regional Fare Coordination
System, March _, 2009
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AMENDED AND RESTATED INTER LOCAL COOPERATION AGREEMENTfor !
DESIGN, IMPLEMENTATION, OPERATION AND MAINTENrNCE

of the
REGIONAL FARE COORDINATION SYSTEM

This Amended and Restated Inter local Cooperation Agreement for qesign,
implementation, operation and maintenance of the Regional Fare Coordina~on System is
entered into by the Snohomish County Public Transportation Benefit Area ('lCommunity
Transit"), the Kitsap County Public Transportation Benefit Area ("Kitsap Tratisit"), the Central
Puget Sound Regional Transit Authority ("Sound Transit"), the State of wa~hington, acting
through the Washington State Department of Transportation, Ferries Divisi n ("Washington
State Ferries"), the Pierce County Publ ic Transportation Benefit Area ("Pier e Transit", the City
of Everett ("Everett") and King County ("King County"), individually referred 0 as an "Agency"
and collectively known as "the Agencies" in this Agreement.RECITALS !

i

A. The Agencies provide public transportation services within their serVfce areas and as
part of such services, collect fares from riders. !

!
!

B. Pursuant to the Interlocal Cooperation Act, chapter 39.34 RCW, the~genCies desire to

jointly exercise their powers to better coordinate their respective services a d fare payment
systems in order to improve the availability, reliability and convenience of p blic transportation
services within their service areas and throughout the region served by the gencies.

I
C. The Agencies desire to implement a Regional Fare Coordination ("R1FC") System to

establish a common, non-cash fare system throughout their service areas. f

D. The Agencies previously entered into an agreement dated Septemb r 30,2000, which

established a framework to regionally procure a RFC System.

E. Pursuant to such agreement, the Agencies jointly conducted a prociement process and

selected a contractor to design, implement, operate and maintain the RFC ystem (hereinafterthe "RFC Contractor"). !
The Agencies previously entered into the "Interlocal Cooperation Agreemen for the Design,
Implementation, Operation and Maintenance of the Regional Fare Coordina ion System," dated
April 29, 2003, as amended, (hereinafter the "2003 Agreement") to establis the respective roles
and responsibilties of the Agencies in the Developm ent and Operating Pha es of the RFC
System and in the administration of the RFC Contract and Joint Consultant ontracts.
The Agencies expect the Development Phase of the RFC System to be co pleted in 2009. At
the time when the RF C System is determined to be operati onal, the Agenci s wil begin the
transition from overseeing the Development Phase of the RFC System by t e RFC Contractor
to managing the Operati ng Phase of the RF C System. i

With the benefit of experience and more detailed information gained during lhe design and
implementation of the R FC System under the 2003 Agreement, the Agencie~ have determined it
is in the best interest of the Agencies and the RF C System to amend the 20l3 Agreement to
better address the Operating Phase of the RFC System. :
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I

The Agencies agree that it is now ti me to add more specificity regarding theloperating Phase
and, therefore, the 2003 Agreement, as amended, is hereby amended and ~estated as set forthin this Agreement. ¡

I
NOW, THEREFORE, in consideration of the following terms and conditions land the above
recitals which are incorporated into this Agreement and other valuable consIderation, the
suffciency of which is hereby acknowledged, the Agencies agree to the abo¡e Rec itals and thefollowing: i

i

TERMS AND CONDITIONS
i

I

i
i

1.1 Agreement Purposes. This Agreement expresses the common inte sts of the Agencies
in the successful implementation and operation of the RFC System to enco rage the use of
public transportation and achieve effciencies and increased conveniences the public in the
payment of public transportation fares. This Agreement, among other thing ,establishes the
framework for the managem ent of the Operating Phase, the respective role and responsibi lities
of the Agencies, the RFC Contractor and other vendor and service provider to the Agencies,
the allocation of revenue collected utilizi ng the RFC System and the Agenci~s' commitments to
fund their own and the regionally-shared costs of operating, maintaining an~ updating the RF CSystem. ;
1.2 Joint Board. The Agencies have created the Joint Board for the pur~ose of acting in the
common good for all Agencies on the matters covered by this Agreement. I

i

1.3 Naming Convention. The Agencies have agreed that the RFC sYst~m during the

Operating Phase shall be known as ORCA (One Regional Q.ard for All). As provided in this
Agreement, the Agencies will use the trademarked name "ORCA" in further nce of the RFC
System for informing and educating the public, marketing materials and do I ments, and
undertaking other activities related to the Operating Phase of the RFC Syst'fm.

2.0 TRANSITION PERIOD ¡
2.1 Need for Transition Period. The Agencies agree it is necessary to p ovide for the
Transition Period to accommodate the concurrent performance of the final ¡i tivities related to
the Development Phase of the RFC System and the initial and subsequentl on-going activities
necessary during the Operating Phase of the RFC System. Development hase activities wil
substantially end upon the Joint Board issuing Notice of Full System Accep nce in accordance
with the RFC Contract. The Joint Board determined that certain Operating hase activities
needed to com mence as early as January 1, 2009 and such deter minations are hereby ratified
and approved for purposes of this Agreement and the regional sharing of c sts.

1.0 BACKGROU ND AND PURPOSE

2.2 Need for Regional Staff During Transition. The Agencies acknowle e and ag ree that
during the Transition Period, regional staff wil be necessary both for Devel pment Phase and
Operating Phase activities while they are running concurrently. As provide. in this Agreement,
the Agencies wil share in the costs of regi onal staff necessary for such actiyities.

i
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2.3 Development Phase Cost Sharing. The Agencies agree the cost-s aring formula
specified in Section II in Exhibit C shall continue to be applied to RFC Syst m shared costs and
regional grant revenues during and until the end of the Development Phas .

2.4 Operating Phase Cost Sharing. The Agencies agree that during th Transition Period

and the Operating Phase, the ORCA Program Operating Costs wil be shatd as set forth in
Section 9.2 ofthis Agreement and in Exhibits D-1 and D-2. Provided, hower, Fiscal Agent
Fees shall not be considered ORCA Program Operating Costs until the firs month in which
ORCA commences live revenue service. i

I
I3.0 DEFINITIONS i

The following definitions shall apply under this Agreement unless the conte~ requires otherwise
or another definition is expressly provided in this Agreement. .

3.1 "2003 Agreement" means the "Interlocal Cooperation Agreement fo the Design,
Implementation, Operation and Maintenance of the Regional Fare Coordin tion System," dated
April 29, 2003, as amended.

3.2 "Administrative/Project Management Fee" means the fees paid by t e Agencies during

the Development Phase of the RFC System to King County to cover the ac uallabor, material,
overhead and other costs of the Project Team, as well as the fees paid by t~e Agencies to the
Fiscal Agent to cover its actual labor, material, overhead and other costs in urred in providing
services as a Fiscal Agent prior to the month in which ORCA commences Ii e revenue service.

3.3 "Agency" means each of the public transportation agencies that is a part to this
Agreement.

3.4 "Agency Site Manager" means the person designated by an Agency to act as the

primary point of contact for the Agency and the person authorized to speak or that Agency in
matters relating to the Contract Administrator, the Operations Manager, the Regional Program
Administrator, Joint Consultants, the Fiscal Agent and/or the RFC Contract r during the
Development and Operating Phases of the RF C System. The Agency ma¡yuthorize a person
within the Agency other than the Agency Site Manager, to manage the Age cy's bank accounts
and to communicate directly with the Fiscal Agent. The duties of the Agen Site Manager are
described in Exhibit A-1 for the Development Phase and Exhibit A-2 for the perating Phase.

3.5 "Budget" means, depending on the context, the RF C Project BUdgetl for costs applicable
to the Development Phase or the ORCA Budget for costs applicable to the ?perating Phase.

,

3.6 "Business Account" means an entity other than an indivi dual custom r, including, but not
limited to, an employer, educational institution or social service agency, tha purchases 0 RCA
Cards and Products for distribution to its employees, students or other prog am participants
according to the terms of an agreement with a Business Account Lead Age cy.

3.7 "Business Account Lead Agency" means an Agency authorized by t e Joint Board to
enter into agreements with Business Accounts on behalf of itself and other articipating
Agencies.

3.8 "Central Payments Account" means the payments account(s) maintained by the ORCA

Regional Administration Agency on behalf of the Agencies for the collection lof individual Agency

i
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i

funds and subsequent transm ission of payments on behalf of the Agencies to the RF C
Contractor, Joint Consultants, Retail Revalue Entities and Agencies acting ts Regional Service
Providers.

3.9 "Contract Administratot' means the King County employee responsi Ie for the day-to-

day administration of the RFC Contract, Joint Consultant contracts, and thelcombined Agency
activities during the Development Phase of the RFC System, including Dev lopment Phase
activities during the Transition Period. In the event the Contract Administra or and the ORCA
Operations Manager are not the same person during the Transition Period, he Contract
Administrator shall remain the point of contact with the RFC Contractor thr gh the Transition
Period. During the Transition Period, the Contract Administrator shall work ith the ORCA
Operations Manager and the ORCA Regional Program Administrator for th benefit of the RFC
System.

i

3.10 "Day" or "day" means a calendar day unless otherwise expressly prQvided.

i
i

3.11 "Development Phase" means the period of the design and implem e~tation of the RF C
System, whether under the 2003 Agreement or any period under this AgreEiment, until the Joint
Board issues Notice of Full System Acceptance in accordance with the RFlf Contract or as
otherwise determined by the Joint Board.' ;

3.12 "Escrow Agreement" means the agreement identifying the terms of t;e escrow services
and any related verification services. i

i
I

3.13 "Federal Grant" means any financial assistance provided by a depar~ment of the U. S.
government in support of the RFC System. i

3.14 "Fiscal Agent" means the Agency designated in accordance with thil Agreement to

provide the services described in Section 7.0 and Exhibit F-1 of this Agree~ent.
I

3.15 "Fiscal Agent Fee" means the fees paid by the A gencies to the FiSC~1 Agent to cover the
Fiscal Agent's actual labor , material, overhead and other costs incurred in roviding services as
a Fiscal Agent under this Agreement, including but not limited to the costs i curred by the Fiscal
Agent under any contracts entered into by the Fiscal Agent as authorized by the Joint Board
and included in the ORC A Budget. !

3.16 "FTA" means the Federal Transit Administration. I

3.17 "GAAP" means U.S. generally accepted accounting principles as in 1. ffect from time totime. r
3.18 "Joint Board" means the Joint Board established by Section 5.0 of th~s Agreement.

3.19 "Joint Consultant" means any contractor, other than an Agency, thatl is retained by
authority of the Joint Board and on behalf of all the Agencies to pr ovide leg~l, financial, technical
and other services during the Development Phase or Operating Phase. I

3.20 "Local Retail Revalue Entity" means an entity not designated by thef.oint Board as a
Regional Retail Revalue Entity that enters into an agreement with an Agenc ,the terms of
which are approved by the Joint Board, for the purpose of providing revalue services for
customers with ORCA Cards. The entity may have one or multiple loction .

i
i
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i

3.21 "Operating Phase" means the period of operati ng and maintenancerf the RFC System

beginning on January 1, 2009 and continuing until the termination of this A reement.

3.22 "ORCA" means the RFC System during Operating Phase. i
i
¡

3.23 "ORCA Accounts" means collectively the bank accounts listed in Ex~ibit F-2 that receive
or hold payments made by customers, Business Accounts and Regional an Local Retail
Revalue Entities arising from the sales of 0 RCA Cards and ORCA Product ,to be held on
behalf of or disbursed to the Agencies. Such accounts shall be held in the ame of the Fiscal
Agent as "Fiscal Agent for the Regional Fare Coordination System."

3.28 "ORCA Operations Manager" or "Operations Manager" means the e ployee of the
ORCA Operations Agency who is approved by, a nd reports to, the Joint Bo rd during the
Operating Phase. The ORCA Operations Manager is responsible for mana ing the functions of
the ORCA Operations Group and coordinating the provision of regional se ices by the Fiscal
Agent, Regional Mail Center and Regional Inventory Distribution Center. T e ORCA Operations
Managets duties are more specifically described in Exhibit B-2. In the eve~t the ORCA
Operations Manager and the Contract Administrator are not the same pers n during the
Transition Period, the ORCA Operations Manager wil work with the Contra t Administrator for
the benefi of the RFC System. t.
3.29 "ORCA Product(s)" or "Product(s)" means any transit fare payment ption offered for
sale within the ORCA Program, including, but not limited to, monthly or peri d passes and E-
purse.

3.30 "ORCA Program" means the equipment, systems, facilities, ORCA ~ards, ORCA
Products, ORCA Websites, data, information, and any products and servi~ related to the

ORCA System implemented by the Agencies using smart cards as the comrion media for fare
payment on their public transportation services. .

3.31 "ORCA Program Agency-specific Costs" means the costs incurred b an individual
Agency during the Operati ng Phase which are not shared by other Agencie i including but not
limited to the costs of: providing internal networks, equipment and staffng r lated to ORCA
operations and maintenance; complying with the security, records, change anagement, and
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i
other processes and procedures established under this Agreement; acting as a Business
Account Lead Agency or Retail Reva lue lead Agency; performing the Agen~y's obligations
under this Agreement; and making payments due to the RFC Contractor th~t are not regionally-
shared costs, including but not limited to the cost of purchases and maintenrnce of Agencyequipment. i

i
i3.32 "ORCA Program Regionally-shared Costs" means all the actual cos~s of operating,

maintaining, enhancing and replacing the ORCA system and equipment du~ing the Operating
Phase that are approved in the annual ORCA Budget by the Joint Board fon cost-sharing among
the Agencies. ORCA Program Regionally -shared Costs include the ORCAfrogram Operating
Costs, the ORCA Program Capital Costs, and other regionally shared costs as may be
approved by the Joint Board. Provided, however, ORCA Program Operatin Costs do not
include the costs of goods or services that may be contributed by an Agenc to the OR CAProgram. :

I
!

3.33 "ORCA Program Operating Costs. means the actual costs of opera~ng and
maintaining the ORC A System and equi pment during the Operati ng Phase hat are approved by
the Joint Board for cost-sharing among the Agencies in the annual ORCA udget, including: (a)
the actual labor , material, overhead and other costs of the regional service~lprovided by the
Regional Service Providers; (b) the shared costs payable to the RFC Cont$ctor and any Joint
Consultants; and (c) such other operating costs designated and approved f~r cost-sharing by
the Joint Board in the ORCA Budget. ORCA Program Operating Costs are ~ component of the
ORCA Program Regionally-shared Costs that are shared by the Agencies a1cording to the cost
allocations in this Agreement. Provided, however, ORCA Program Operatin Costs do not
include the costs of goods or services that may be contributed by an Agenc to the OR CAProgram. :
3.34 "ORCA Program Capital Costs" means the actual capital costs dunn ~ the
Operating Phase that are approved by the Joi nt Board for cost-sharing amo g the Agencies in
the annual ORCA Budget, including but not limited to the costs of ORCA syt;tem and equipment
enhancements, expansions, and replacements. ORCA Program Capital Co ts are a component
of the ORCA Program Regionally-shared Costs that are shared by the Agei cies according to
the cost allocations in this Agreement. Provided, however, ORCA Program pperating Costs do
not include the costs of goods or services that may be contributed by an Ag ~ncy to the 0 RCA
Program.

i3.35 "ORCA Regional Program Administration Agency" means the Agen~ designated by the
Joint Board that is responsible for performing the functions specified in Exhipit B-3 during the
Operating Phase.

3.36 "ORCA Regional Program Administrator" or "Regional Program Adrr inistrator" means
the employee of the OR CA Regional Program Administration Agency who i approved by, and
reports to, the Joint Board during the Opeating Phase. ORCA Regional Pr gram Administrator
is responsible for managing the functions of the ORCA Regional Program ¡i dministration Group
and such other duties as are more specifically described in Exhibit B-3. ¡

3.37 "ORCA Regional Program Administration Group" means the person~ assigned by the
ORCA Regional Program Administration Agency to perform the functions o!lthe ORCA Regional
Program Administration Agency during the Operating Phase. This term dOEf not include
employees of the ORCA Regional Program Administration Agency acting ai that Agency's Site
Manager or performing the functions of another Regional Service Provider.

I
I

I
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3.38 "ORCA System" is the term that may be used for "RFC System" in t e context of the
Operating Phase.

3.39 "Participating Agency" means an Agency on whose behalf a B usine s Account Lead

Agency enters into an agreement with a Business Account for the sale of 0 CA Cards and
ORCA Products.

3.40 "PCI" means Payment Card Industry.

3.41 "Project Administration" means the activities of the Project Team to ~dminister the RFC
Contract, Joint Consultant contracts, and the combined Agency activities d~ring the
Development Phase of the RFC System. J

I

3.42 "Project Team" means the Contract Administrator and other Position~ provided in this
Agreement or established by the Joint Board during the Development Phasf of the RFCSystem. ¡
3.43 "Regional Fare Coordination System" means the common, non-cas~ fare system

developed and operated by the RFC Contractor to enable customers of pUb'ic transportation to
use the same fare payment media throughout the Agencies' service areas. :

,

3.44 "Regional Service Fee" means the fee paid to an Agency to cover it~ actual labor,
material, overhead and other costs incurred in performing the functions of alRegional Service
Provider under the 2003 Agreement and this Agreement. ,

3.45 "Regional Service Provider" means King County (for RFC Project ~ministration) and

Sound Transit (for Fiscal Agent) during the Development Phase; and, duri n the Operating
Phase. the Agency(ies) designated by the Joint Board to perform the functi ns of the ORCA
Operations Agency, ORCA Regional Program Administration Agency, Fis i Agent, Regional
Mail Center and Regional Inventory and Distribution Center. I

3.46 "Regional Retail Revalue Entit" means an entity that is selected by he Joint Board to
enter into an agreement with a Retail Revalue Lead Agency, the terms ofw~ich are approved
by the Joint Board, for the purpose of providing revalue services for customfrs with ORCA
Cards. The entity may have one or multiple locations. .

i

3.47 "Retail Revalue Lead Agency" means an Agency authorized by the IOint Board to enter
into agreements with Retail Revalue Entities on behalf of all the Agencies.

3.48 "RFC Contract" means the contract between the RF C Contractor an, the Agencies
under which the Contractor shall design, im plement, operate and maintain ~ e RF C System.

3.49 "RFC Contractor" means ERG Transit Systems (USA) Inc., or its su cessors or assigns,
that are under contract with the Agencies to design, implement, operate and maintain the RFCSystem. ì

i

3.50 "RFC Project" means the RFC Contract. Joint Consultant contracts'ind the combined
Agency activities related to the design, implementation, operation and main nance of the RFC
System. The RFC Project shall be known as "ORCA" during the Operating I hase.

I
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i

i3.51 "RFC Project Budget" during the Development Phase of the RFC S~stem means the
amount to pay: for products and services by the RFC Contractor and Joint tFonsullants; for
Project Administration activities; for Administrative/Project Management Fe,s; for any Regional
Service fees charged by Agencies for the provision of services to other AgercieS; and for
contingency and other shared costs of the Agenci es on the RFC Project. I

3.52 "RFC System" or "RFCS" means the Regional Fare Coordination s~stem, which may
also be referred to as ORCA System. i

!3.53 "RFCS Card" or "ORCA Card" means a smart card issued to a custqmer or a Business
Account by an Agency on behalf of the Agencies for use in the ORCA Program.

i

3.54 "Security Document" means a generic term for either an irrevocable ¡letter of credit or a
performance bond depending on the context. !

3.55 "Transition Period" means the period in 2009 during which both Devliopment Phase

efforts and Operating Phase efforts are undertaken concurrently. r

4.0 INDIVIDUAL AGENCY RESPONSIBILITIES !

4.1 Agency Duties. In addition to, and not in limitation of, other Agency performance
requirements contained in this Agreement, each Agency shall take the foll0'ting actions
consistent with the provisions of this Agreement ,

i

I4.1.1 General

For purposes of the Development Phase, designate an Agency Site Managtr to continue
activities associated with design and implementation of the RFCS System. I

4.1.1.2 For purposes of the Operating Phase, designate an Agency iite Manager to act

as a single point of contact for the Agency unless the Agency also designat s a representative
for financial matters. The Site Manager wil be responsible for coordinating II internal Age. ncy
responses and ensure full and timely performance of all Agency responsibil ties under thisAgreement. !

i4.1.1.3 Review RFC Contractor and Joint Consultant deliverables arid prov ide accurate
and complete comments, as required, in the time frames prescribed in Exhi~it B-1 for the
Development Phase or such other time frames as the Agencies may agre~pon. During the
Operating Phase, review all documents requested by the ORCA Operation Manager or ORCA
Regional Program Administrator, including change orders, business rule or rocess updates,
status or evaluation reports and other deliverables and documents in the ti e fralles prescribed

in Exhibit B-2 and B-3, or such other time frames as the Joint Board may e~abliSh'

4.1.1.4 Monitor performance of the RFC Contractor for Agency-relat d activities, and

immediately report performance issues to the ORCA Operations Manager a d, to the extent the
issue is related to movement of funds, to the F ¡seal Agent. If an Agency is ot satisfied with the
action of the ORCA Operations Manager or the Fiscal Agent with regard to ~he movement of
funds, the Agency may submit the issues to the Joint Board for resolution. :

4.1.1.5 Continue to set its own fares and fare policies provided they re consistent with

the provisions and practices set forth in this Agreement or business rules e tabJished by the
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Joint Board. An Agency shall give notice to the Joint Board and the Fiscal gent no less than
thirt (30) days prior to the implementation date of any changes in fares an fare policies. Said
notice shall be in writing and shall be accompanied by a written report of th possible effects of
such changes on the ORCA Program. Changes in fares and fare policies t at require changes
to the ORCA System wil be submitted through the change management pr cess established by
the Joint Board and may require longer to implement. RFC Contract Chang Orders wil be
executed as needed.

4.1.1.6 Participate in ORCA marketing efforts coordinated by the Re ¡onal Program

Administrator and provide information to the public on the benefits and use of the ORCA
System to promote use of the ORCA System. Each Agency wil provide su h informational
materials as are consistent with those developed by the Regional Program dministrator for all
Agencies.

4.1.1.7 Respond to public disclosure requests as required by the PutliC Disclosure Act
(RCW 42.56 et seq.), and coordinate Agency responses with other Agencie and the Regional
Program Administrator pursuant to the guidelines adopted by the Joi nt Boa .

4.1.1.8 Comply with the terms of this Agreement, its Exhibits, and a~y policies, business
rules and guidelines adopted by the Joint Board including, but not limited tOj those regarding
security, data retention, privacy, and public disclosure. .

4.1.2 Financial

4.1.2.1 Maintain individual Agency bank accounts as outlined in the System design and

as may be required by the Joint Board, including "Zero Balance Accounts", to facilitate timely
transfer of revenue allocations based on sales and use of ORCA Products. 

I
i

4.1.2.2 Designate an Agency representative to coordinate communi~ations with the

Fiscal Agent regarding matters related to the functions of the Fiscal Agent ~nd to ensure full and
timely performance of all Agency responsibilities related to the Fiscal Agentlfunctions. The
Agency representative should be authorized to make decisions with regard to the Agency bankaccounts. I
4.1.2.3 Provide authorization to the Fiscal Agent and the RFC Contrttor to direct the
movement of funds among the ORCA Accounts and the Agency's bank acc~unt(s) for the
purposes of fare revenue settlement, and provide at least sixt (60) days a;ance notice in

writing to the Fiscal Agent and ORCA Operations Manager of changes in th Agency's bank or
bank accounts to enable the Fiscal Agent and the R FC Contractor to imple . ent such changes.

4.1.2.4 Provide authorization to Internet gateway processors and ot~er service providers

as necessary for the authorization and processing of internet sales transactions.

4.1.2.5 Make timely payment of the Agency's entire ORCA program~gency-speCjfC

Costs and the Agency's share of: the Administrative/Project Management ees, RFC
Contractor and Joint Consultant costs that are shared during the Developm nt Phase, in
accordance with Exhibit C; and the ORCA Program Regionally-shared Cos during the
Operating Phase, in accordance with the applicable cost-sharing methodol~ies as provided inExhibit D-1 . ¡

I
i
I

I

i
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!4.1.2.6 Establish merchant agreements with banks and system-desi~nated gateway

processors for acceptance and processing of credit and debit card transactions.

4.1.2.7 Pay the Agency's share of any commissions and expenses i aid to Regional

Retail Revalue Entities, as designated by the Joint Board, resulting from thE sale of ORCA
Products. Commissions wil be calculated by the Fiscal Agent and will be n mitted to the
retailers after receiving payment from Agencies. Com missions paid to L09' Retai I Revalue
Entities are at the sole discretion and cost of the contracting Agency. ,. i
4.1.2.8 Monitor the Agency's accounts and promptly inform the FiSCfil Agent and the

ORCA Operations Manager of abnormal bank activity in the Agency's acco~nts related to theORCA System. ;
I4.1.2.9 Except as otherwise specified in this Agreement, act as merqhant of record and

accept the risk of loss regarding cash, check, and credit/debit card transactf-" ns: (a) processed
at the Agency's customer service offce; (b) processed at the Agency's call enter; and (c) with a
Business Account that is under an agreement with the Agency when acti ng as the BusinessAccount Lead Agency. i
4.1.2.10 Pay the Agency's share of the commissions and costs relate~ to agreements with
Regional Retail Revalue Entities during the Operating Phase. ¡

~

4.1.2.11 To ensure consistent financial reporting, comply with genera~ly accepted

accounting prinCiples (GAAP), methods prescribed by the Washington Stat, Auditor and
business rules established by the Joint Board in accounting for assets, Iiabi~ities, resources and
expenditures related to the ORCA System. I

4.1.2.12 Allow access to facilties and records and/or conduct annual~Udits in accordance

with Generally Accepted Accounting Principles (GAAP) and Generally Acce ted Auditing
Standards (GAAS); report audit concerns related to fare collection to the Joi t Board, Fiscal
Agent, ORCA Operations Manager and ORCA Regional Program Administ tor and propose
changes to the RFC System through the change management process est~blished by the JointBoard. ' i' ¡

,
4.1.2.13 Collect, report and pay any taxes applicable to transactions t~at are processed

by the Agency. Each Agency shall indemnify, defend and hold harmless ot~er Agencies from
claims, judgments and penalties of any kind and for all cost incurred (inClUding attorney fees) as
a result of the Agency's non-compliance with this subsection. i

¡

4.1.2.14 Agree to address all "user control considerations" identified i~ the Pre-SAS 70
diagnostic review performed by an external auditor and implement such co~trol activities or risk
mitigation recommendations made in future external auditor engagements, ~ncluding the RFC
Contractor's SAS 70 audits. i

i
i4.1.3 Security i
i

4.1.3.1 Comply with the provisions of the Agency Security Plan set flrth in Exhibit H.

i
4.1.4 Networks. Eauioment and Softare
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4.1.4.1 Comply with RFC Contractor's preventative maintenance pr grams as outlined in

RFC Contract and Operations and Maintenance manuals provided by the R C Contractor.

4.1.4.2 Monitor the Agency's netwrks, equipment, and softare rei ted to the ORCA

System and take such reporting and corrective measures as are required u der the business
rules adopted by the Joint Board and the Agency Security Plan. Without Ii iting the foregoing,
monitor the device connections report daily to ensure that all transaction pr cessors
communicate with the DACs and/or BOC and, to allow "gap" transactions t be captured and
processed, cause that com munication to occur as soon as possible but not ore than fourteen

(14) days after the discovery of the failure.
I

4.1.4.3 Provide to the OR CA Operations Manager all information rel~ting to, and take all

actions required for, the administration and enforcement of warranties on all ORCA-related
equipment, hardware and softare. !

4.1.4.4 Maintain equipment and equipment inventory, warranty and Jepair records and

provide reports as requested by the RF C Contractor or the ORCA operatiots Manager to
monitor overall system and component reliability, identify regional trends in rquipment failures
and otherwise serve ORCA Program purposes. i

I
4.1.4.5 Comply with the processes set out by the RFC Contractor and ORCA Operations

Manager to submit requests for Return Materials Authorizations (RMA) and Ireturn defective
equipment according to the requirements of the RFC Contract. !

,

4.1.4.6 Comply with the process set out by the ORCA Operations M~nager for the

submission of documentation to receive RFC Contractor reimbursement, if fPplicable, for the
cost of removing, replacing and returning defective equipment. f

4.1.4 7 Maintain an inventory of spare on-board and fare transaction processing

equipment adequate to have sufficient quantities available for the Agency's RCA operations at
all times.

4.1.5 Svstem ODe rations ¡

;

4.1.5.1 As applicable, provide and maintain com munication lines, Wifeiess

communications infrastructure, routers and switches connecting ORCA Sys em locations,
including, but not limited to Agency facilties as necessary for data transmitt i.

4.1.5.2 Within thirty-six (36) hours, repair and reinstate comm unicati ns networks to

maintain an adequate level of networ k availabilty as needed to support ope ation of the ORCA
system.

4.1.5.3 If applicable, provide SNMP traps to the RFC Contractor.

4.1.5.4 Train, or provide for training, of Agency personnel on operati~n and maintenance

of the ORCA System. Each Agency will establish training programs that an~ consistent in
content with those of other Agencies and are based on training materials dEl' ,eloped by the R FCContractor. :
4.1.5.5 Allow the RFC Contractor to access Agency equipment and cilities for the

performance of development, installation, operation and maintenance functi ns under the RFC
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Contract; provided that the RF C Contractor shall comply with the Agency's ecurity policies,
procedures and requirements.

4.1.5.6 Notify the ORCA Operations Manager when equipment orde s wil be submited
to the RFC Contractor. Agency orders wil be coordinated by the ORCA 0 rations Manager
(with coordination between the Contract Administrator and ORCA Operatio s Manager, if duringthe Transition Period). i

!
i

4.1.5.7 As requested by the ORCA Operations Manager, provide inf+rmation on

anticipated equipment purchases to support forecasts. i

4.1.5.8 Submit any requested revisions to the ORCA System in writi g to such

committees and boards as are provided in the change management proces established by the
Joint Board and the RFC Contractor. The request should identify the revisi n, the anticipated
outcomes from the revision, the estimated cost (if known), the impacts of th revision on other
Agencies, and all other information related to the requested revision. No re ision shall be
implemented except through the established change pr ocess and, if applica Ie, the change
order or amendment process provided in the RFC Contract. I

i

4.1.5.9 Coordinate fare table and service data updates with other A~nCies in

accordance with rules established by the Joint Board, and provide such upd tes in advance per
prescribed time lines as may be required by the Joint Board and the RFC C ntractor to support
regional testing prior to deployment into the ORCA System.

i
i

4.1.5.10 Coordinate updates of infor mation technology networ ks and ~nfrastructure

provided by the Agencies as needed to support ORCA operations !
i
i

4.1.5.11 Do not implement patches, upgrades or service packs to any ORCA System

device used for ORCA operation without certification from the RFC Contrac or and approval
from the ORCA Operations Manager. (Agency-supplied routers, switches 0 access points do
not require certification by RFC Contractor.)

4.1.5.12 Participate in Agency -speoific and regional testing and test s ript development as

may be required, using regional or other test beds or test configurations of FC equipment.

4.1.5.13 Periodically monitor operating staff use ofthe RF C com pone ts in accordance
with published training and operating procedures, reporting inconsistencies, and taking remedial
action or providing supplemental training as required to bring operation into ompliance with
published training and operating procedures.

4.1.5.14 Contribute to the updating of the regional knowledge bases. 

I

4.1.5.15 Establish and maintain procedures and responsibilities for h ~dling incidents and

emergencies related to the ORCA System, and provide a designated conta t available within
two (2) hours notice to respond to such incidents and emergencies.

4.1.5.16 In coordination with the ORCA Operations Manager and the RCA Regional

Program Administrator, develop, maintain and periodically exercise an Age cy business
continuity plan to be activated in the event of substantial or complete failure fthe RFC System.
Support the ORCA Operations Manager in coordination with the RFC Contr ctor in the event of
the need to recover from such failures. !
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4.1.5.17 Maintain records of any disci plinary action taken ag ainst an mployee resulting

from wilful or negligent misuse or mishandling of RFC equipment or data a d as appropriate
notify the ORCA Operations Manager of any RFC system impacts that may result.

4.1.5.18 Make no changes or modifications to any RFC component, s ftare or RFC

Contractor-provided documentation (other than Agency-customized training materials) without
approval from such committees and boards as are provided in the change anagement process
established by the Joint Board.

4.1.5.19 Integrate no other components or softare with the RF C system without approval

from such committees and boards as are provided in the change managemtnt process
established by the Joint Board.

4.1.5.20 Maintain insurance, or if self insured, adequate reserves to rtspond to potential
issues that arise through the course of the operation of t he RFC system.

,

4.1.5.21 Manage card inventory and provide regular forecasts to the ~egiOnal Inventory~~~oo ~~. i
4.1.6 Aaencv Reoresentatives ~i
4.1.6.1 Designate and direct Agency representatives to participate i such regional

committees as may be established by the Joint Board. ,

4.1.6.2 Designate and direct Agency representatives to participate i meetings with the

RFC Contractor, the ORCA Operations Manager, the Regional Program Ad inistrator, the
Fiscal Agent, representatives of other Agencies, and any com bination of su, h parties.

4.1.7 Customer Services

4.1.7.1 If applicable, issue ORCA Cards and/or load ORCA Product for ORCA
customers on behalf of all of the Agencies in accordance with the business ules adopted by the
Joint Board.

4.1.7.2 Assist in the development of the RFC System Project rollout lan, as descnbed in
Exhibit A-1.

4.1.7.3 Assist in the development and implementation of uniform ag ements to be used

in the ORCA Program, including but not lim ited to agreements used by Busi ess Account Lead
Agencies and Retail Revalue Lead Agencies.

4.1.7.4 Respond to all customer inquiries and transaction reques ts r lated to OR CA
functionality regardless of the services actually used by the customer, direc ing the customer to
other Agencies for assistance with only those Agency-specific issues which must be so referred.

4.1.7.5 As applicable, participate in regional call center routing of cal s providing required
customer assistance.

4.2 Aaencv Duties under the RFC Contract. The Agencies have additio al responsibilities
that are set forth in the RFC Contract. The Agencies shall apprise themsel ,es of the terms and
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conditions of the RFC Contract and take all necessary and appropriate actii ns to fulfill all
responsibilities, whether described in this Agreement or in the RFC Contrac . In the event that
the Agency believes that there is a conflict between its responsibilities desc ibed in this
Agreement and those in the RFC Contract, the Agency shall bring said conl ict to the attention
of the Contract Administrator or ORCA Operations Manager and the Regior al Program
Administrator. In the event the matter is not resolved, it shall be referred to he Joint Board for
resolution. The Agency shall abide by the decision of the Joint Board.

4.3 Aaencies Servina as Lead Aaencies.

4.3.1 Aareements with Business Accounts. An Agency may act as a Busi riess Account Lead
Agency or a Participating Agency in Business Account Agreements that are subject to the
participation requirements, pricing methodologies and revenue distribution I rovisions specified
in Exhibit E-3. The standard terms of Business Account agreements shall f e subject to
approval by the Joint Board. The responsibilties of the Business Account Lead Agency and
Participating Agencies, and the designation of an Agency as a Business Acf.ount Lead Agency,
shall be established by agreement of the Agencies and subject to business ules adopted by the
Joint Board.

I4.3.2 Aareements with Retail Revalue Entities. An Agency may act as a F etail Revalue Entity
Lead Agency in agreements with Retail Revalue Entities, the terms of whict shall be subjec to
approval by the Joint Board. The responsibilties of Retail Revalue Entity LE ad Agency, and the

designation of an Agency as a Retail Revalue Entity Lead Agency, shall be established by
agreement of the Agencies and subject to business rules adopted by the Jo nt Board.

5.0 JOINT BOARD

5.1 Creation of Joint Board. By executing this Agreement, the Agencies hereby create a

Joint Board, which shall function as a joint board pursuant to chapter 39.34 RCW. The Joint
Board shall serve as the governing, policy-setting body to oversee the activ ies of the Agencies,
RFC Contractor and Joint Consultants related to the design, im plementatio ,operation, and
maintenance of the RF C Project, as provided in this Agreement. The Joint ßoard shall act on
behalf of all Agencies and as may be in the best interests of the RFC Projee t.

5.2 Joint Board Members: Quorum. Membership on the Joint Board she ii consist of the
following Agency offcials, which representative shall be authorized to take ~ ctions within the
scope of this Agreement: King County's Transit General Manager; Commur ity Transit's Chief
Executive Offcer; Sound Transit's Chief Executive Offcer; Kitsap Transit's xecutive Director;
Pierce Transit's Chief Executive Offcer; Everett's Director of Transportation Services; and
Washington State Department of Transportation's Assistant Secretary for Ferries' Division. In
addition, an Agency may select an alternate representative to participate on the Joint Board
during the absence or inabilty of the designated offcial to participate. A qu irum for a meeting
of the Joint Board shall be a majority of the representatives of the Agencies

5.3 Meetina Procedures. The Joint Board shall establish procedures for the operations and
meetings of the Joint Board, including the elecion of a chair, vice chair, and other positions
deemed necessary by the Joint Board and the frequency of meetings. The erms of offce of the
chair and other positions shall be determined by the Joint Board. The vice i hair shall serve as
acting chair if the chair is absent or otherwise unavailable. Each Joint Boan representative
shall be entitled to one vote. V oting by proxy may be permitted according t( procedures
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i

i

i

I
,
,
,

adopted by the Joint Board. The Joint Board shall comply with applicable r~qUirements of the
Washington State Open Public Meetings Act.

5.4 Authoritv of Joint Board. The Joint Board is authorized to make delSions and take

actions on all matters related to the RFC Project and ORCA Program exce t those matters that
require action by the governing boards of the Agencies. At a minimum, su h decisions and

actions that do not require further action by Agency governing boards inclu e, but are notlimited, to the following: I .
5.4.1. Make such decisions and take such actions as are expressly delega~ed to the JointBoard under this Agreement. ¡

i
i

5.4.2. Issue a Notice of Apparent Completion (NAG) of the following RFC tontract
Deliverables and/or Milestones (in each case as defined or described in thei RFC Contract):. iProject Schedule ii.

ii. Final Design

iii. Factory Acceptance Testing

iv. System Integration Testing

v. BETA Test Readiness

vi. BETA Test Acceptance

vii. Complete System Commissioning

I

i
iix. Full System Acceptance. i

5.4.3. Approve changes to, and termination of, the RFC Contract and apprLve the award of,
changes to, and ter mination of, Joint Consul tant contracts; Provided, howe~~er, the Joint Board
may delegate to the Contract Administrator or the ORCA Operations Mana er the authority to
make changes to the RF C Contract and Joint Consultant contrac ts, within ii its established by
the Joint Board and subject to the adopted Budget. ~

5.4.4. Determine, pursuant to Subsection 9.3 of this Agreement, the alloca ion among the
Agencies of proceeds from any draw by the ORCA Operations Agency on Security Document
or withheld payments under the RFC Contract.

i

viii. Complete Operator Training

5.4.5. During the Development Phase, approve the RFC Project Budget, a d all amendments
to the RFC Project Budget, subject to the capital amounts committed byea h Agency as set
forth in Exhibit C, RFC Project Budget Estimated Expense and Grant Reve ues. During the
Operating Phase, approve the ORCA Budget, and all amendments to the 0 CA Budget.

5.4.6. Authorize Regional Service Providers to enter into contracts and m ke changes to
same. Provided, however, the Joint Board may delegate to the Regional Se vice Providers the
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I
i

authority to enter into contracts and makè changes to same, within limits e4ablished by the
Joint Board and subject to the adopted Budget. :
5.4.7. Approve the RFC Project rollout plan developed by the Project Teat.

5.4.8. Consent to an Agency entering into a contract with the RFC Contradtor for a specializedapplication.!
I

5.4.9. Approve the use of additional appli cations on ORCA Cards issued b~the Agencies
and/or the use of the R FCS application on cards issued by the RF C Contra or or by a third
part. It is expressly agreed that no Agency is authorized to perform either, fthe activities set
forth in this paragraph without prior approval of the Joint Board. i

i

5.4.10 Establish any Regional Service Providers and their activities for the pperating Phase;
and appoint and replace Agencies to said roles. i

5.4.11 Approve the selection of the ORCA Operations Manager and condu~t annual
performance reviews of the OR CA Operations Manager. !

,
i

5.4.12 Approve the selection of the ORCA Regional Program Administrato~ and conduct annual
performance reviews of the OR CA Regional Program Administrator. i

i

5.4.13 Adopt and amend a policy on ORCA Program funds management, ~'UCh policy to include
guidelines designed to maximize return on ORCA funds while ensuring Iiqu' ity, under which the
Fiscal Agent is to manage funds hel d by it in its role as Fiscal Agent under is Agreement.

5.4.14 Adopt and amend pol icies, business rules, procedures, and gUidelinrs related to the
OR~A Program ¡ncl.uding, but not ~imite~ to, those rega~din~ fare collection, customer services,
maintenance, security, data retention, privacy, and public disclosure.

5.4.15 Amend the exhibits to this Agreement.

5.4.16 Approve the terms and conditions of uniform Lead Agency Agreem~nts with Business
Accounts and Retail Revalue Entities, the manner of designating Agencies 0 assume the
responsibilties of a Lead Agency, and the Agency-specific provisions, if an ,that may beincluded in such agreements. ,
5.4.17 Approve the addition of new parties to this Agreement and the termJ and conditions for
such addition pursuant to Section 16. 1

I

5.4.18 Approve the terms and conditions for an Agency's withdrawal from t is Agreement.

5.4.19 Remove an Agency from this Agreement for good cause and establi h the payments to
be made by the Agency on account of such removaL.

5.4.20 Conduct or cause to be conducted an annual review of the ORCA P ogram and the RFC
Contractor's performance under the RF C Contract. i

I
I

5.4.21 Approve capital improvement policies.
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5.4.22 Establish committees and advisory groups to perform activities relat d to the ORCA
Program or to provide reports or recommendations to the Joint Board relat d to the ORCA
Program.

5.4.23 Approve, by unanimous vote, the addition of other decisions and ac ions to those
specified below in Subsection 5.6 that require only a simple majority vote 0 the Agency
representatives present and voting on the matter at a meeting in which a q orum is present.

5.4.24 Delegate the Joint Board's authority under this Agreement subject t such limitations and
conditions as the Joi nt Board may establish.

5.5 Decision-MakinoNotino Process. The Joint Board shall attempt to r ach consensus

agreement on the deci sion before it. The Joint Board shall make decisions nd take acti on by
voting with each Agency having one vote. Except as provided below, decisIons and actions by
the Joint Board shall require a unanimous vote of the Agency representativ s present and
voting on the matter at a meeting in which a quorum is present. The foJlowi g decisions shall
require only a simple majority vote of the Agency representatives present a d voting on the
matter at a meeting in which a quorum is present:

a. termination/replacement of the Contract Administrator, the ORCA Olerat;ons Manager
or the Regional Program Administrator, in accordance with Section $;

b. termination/replacement of one of the Regional Service Providers; :

Ic. approval of change orders, provided the amount approved does not exceed the adopted
Budget;

d. determination of the amoJ,nt of damages and additional costs to be aid by a

withdrawing Agency or an Agency removed from this Agreement; a d

,
e. approval of Agency-specific purchases of goods and services in accprdance with thisAgreement. I

Except as provided in this Agreement, all decisions made by the Joint Boart under this
Agreement shall be final and binding on the Agencies. Decisions and actio s by the Joint Board
shall be memorialized in writing and signed by the chair or acting chair of th Joint Board. A
copy of each decision and action shall be distributed to each Joint Board re resentative and
alternate representative within five (5) days of the dec ision or action. i

5.6 Emeroencv Procedures. Consistent with applicable Washington St te law, the Joint
Board may adopt procedures for providing direction and decisi on-making in the event of
emergencies that have or may have direct, significant and material negativ effects on the
operation and maintenance of ORCA and consideration of such emergenci s by the Joint Board
could not occur in a timely manner, all as determined by the Chair or Vice- hair of the Joint
Board. Such procedures may allow expedited procurement procedures to ddress the
emergency, as may be permitted by Washington State law. Each decision ade pursuant to

such procedures shall be subject to ratification by the Joint Board in a regul r or special meeting
within two (2) weeks after the finding of an emergency by the Chair or Vice- hair of the Joint
Board.
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6.0 ADMINISTRATRAT/ON

6.1 DeveloDment Phase.

6.1.1 Project Team Composition and Duties. The Project Team for the D velopment Phase of

the RFC System shall consist of the Contract Administrator, /SfTechnica/ M nager, Budget and
Contract Control Manager, Agency Site Managers, and a Project Assistant. The duties and
responsibilties of the members of the Project Team are set forth in the Proj ct Team Plan in
Exhibit A-1 to this Agreement, which exhibit is incorporated by this referenc as though fully set
forth herein. The positions on the Project Team, other than Contract Admi istrator, may be
revised by the Joint Board as deemed appropriate for the Development Ph se.

i
6.1.2 Contract Administrator. The Contract Administrator, who shall be n~m inated by King

County and approved by the Joint Board, shall report to the Joint Board an have day-to-day
responsibility for managing the /SfTechnical Manager, Budget and Contra Control Manager
and Project Assistant on behalf of and at the direction of the Joint Board. T e Contract
Administrator shall neither be King County's representative on the Joi nt Bo rd nor its Agency
Site Manager. The Contract Administrator shall be the agent of the Agenci s for purposes of
managing the RFC Contract and contracts with Joint Consultants during th Development
Phase.

6.1.3 Contract Administrator Duties. For the Developm ent Phase, the co~' tract Administrator
is empowered to make decisions for the Agencies required during the man gement of the
Project Team or the adm inistration of the RF C Contract and Joint Consulta t contracts, except
those decisions identified in this Agreement that shall be made by the Joint oard or decisions
that require action by the governing boards of the Agencies. I

6.1.4 Chanae of Contract Administrator. During the Development Phase,lifthe Joint Board
determines, for whatever reason, that the RFC Project requires a different Gontract
Administrator, the Joint Board shall notify King County of such request for rtmoval which shall
be subject to the limits arid requirements of any applicable collective bargai ing agreement and
King County Code provisions. Subject to such limits and requirements, Kin County shall then
nominate a new Contract Administrator who shall be subject to approval of he Joint Board.

6.1.5 Project Team Members. The Contract Administrator shall select the other m embers of
the Project Team, except the Agency Site Managers who shall be selected y each Agency.
Except for the Agency Site Managers. the members of the Project Team sh II act on behalf of
and at the direction of the Joint Board through the Contract Administrator. he Joint Board shall
not be the employer of the Contract Administrator and other members of th~ Project Team. The
Contract Administrator and each member of the Project Team, other than t e Agency Site
Managers, shall serve under the employment terms and conditions establis i ed by King County.

6.1.6 Dissolution of Project Team. The Project Team wif be dissolved as letermined by the

Joint Board.

6.2 Operatina Phase.

6.2.1 ORCA Operations Aaencv. The Joint Board shall designate an OR A Operations
Agency to perform the functions for ORCA as provided in Exhibit B-2 during the Operating
Phase. The ORCA Operations Agency shall nominate and recommend to t e Joint Board a
person to serve as ORCA Operations Manager. The Joint Board, in its sole discretion, may
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accept or not accept the person recommended by the ORCA Operations A ency. The ORCA
Operations Agency shall not offer the position of ORCA Operations Manag r until the Joint
Board has accepted the recommendation of that person.

6.2.2 ORCA Operations Manaaer Duties. The ORCA Operations Manag r shall report to the
Joint Board and have day-to-dayresponsibility for the performance of the ffctions described in

Exhibit B-2. The ORCA Operations Manager shall work with the Joint Boar ,the ORCA
Regional Program Administrator and committees established by the Joint Bard.

6.2.3 Desianation of ORCA Operations Group. For the Operating Phase, consistent with
ORCA Budget approved by the Joint Board and the employment policies a~d procedures of the
ORCA Operations Agency, the ORCA Operations Agency shall assign perspns to such ORCA
Operations Group positions as are approved by the Joint Board. !

,

i

6.2.4 Chanae of 0 RCA Operations Manaaer. During the Operating Phas~. if the Joint Board
determines, for whatever reason, that the RFC System requires a different RCA Operations
Manager, the Joint Board shall notify the ORCA Operations Agency of such request for removal
which shall be subject to the Ii mits and requirements of any apPlica. bl e coll1tive bargaining
agreement and personnel or human resources policies and provisions ofth ORCA Operations
Agency. Subject to such limits and requirements, the ORCA Operations Ag~ncy shall then
nominate a new ORCA Operations Manager who shall be subject to approYfI of the Joint Board.

6.2.5 ORCA Reaional Proaram Administration Aaencv. The Joint Board ~hall designate an
Agency to perform the ORCA Regional Program Administration functions fo' ORCA as further
described in Exhibit B-3 during the Operating Phase. The Agency selected 0 perform the
ORCA Regional Program Administration functions shall nominate and reco mend to the Joint
Board a person to serve as the ORCA Regional Program Administrator. Th Joint Board, in its
sole discretion, may accept or not accept the person recommended by the RCA Regional
Program Administration Agency. The Agency shall not offer the position of RCA Regional
Program Administrator until the Joint Board has accepted the recommenda on of that person.

6.2.6 ORCA Reaional Proaram Administrator Duties. The ORCA Region~ Program
Administrator shall report to the Joint Board and have day-to-day responsibi ity for the
performance of the functions described in Exhibit B-3. The Regional Progr m Administrator
shall work with the Joint Board, the ORCA Operations Manager and commi ees established bythe Joint Board. i

I

6.2.7 Desianation of ORCA Reaional Prociram Administration Group. F01:he Operating
Phase, consistent with the ORCA Budget approved by the Joint Board and he em ployment
policies and procedures of the ORCA Regional Program Administration Ag ncy, the ORCA
Regional Program Administration Agency shall assign persons to such ORQA Regional
Program Administration Group positions as are approved by the Joint Boar~.

6.2.8 Chanae of OR CA Reaional Proaram Administrator. During the Operlating Phase, if the
Joint Board determines, for whatever rea$on, that the RFC System requires' a different ORCA
Regional Program Administrator, the Joint Board shall notify the Agency em loying the ORCA
Regional Program Administrator of such request for removal which shall be ubject to the limits
and requirements of any applicable collective bargaining agreement and pe sonnel or human
resources policies and provisions of the ORCA Regional Program Administ tion Agency.
Subject to such limits and requirements, the Agency shall then nominate a ew ORCA Regional
Program Administrator who shall be subject to approval of the J oint Board.
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7.0 FISCAL AGENT

7.1 Reoortina Relationshio: Limitation of Fiscal Aaent Duties. The Joint Board shall appoint

an Agency to act as the Fiscal Agent. The Fiscal Agent shall report to the Jpint Board and have
such duties (and the obligation to perform only such duties) as are specifiec in this Agreement,
including Exhibit F-1. The Joint Board may from time to time, by majority vqte, change the
Fiscal Agent by appointing a different Agency to act as Fiscal Agent. ~

i

7.2 When Not Actina as Fiscal Aaent. When used in this Agreement! the term "Fiscal
Agent" shall refer only to the appointed Agency when acting in its capacity ~s Fiscal Agent.
When not acting in its capacity as Fiscal Agent, the appointed Agency is also an "Agency" for
other purposes under this Agreement and shall have the sam e rights and 0 ligations as the
other Agencies. Notwithstanding such Agency's duties as Fiscal Agent, sai Agency may
engage in any kind of business with any other Agency, the RFC Contractor and/or any customer
to the same extent as an Agency that is not acting as Fi scal Agent under this Agreement. The
terms "Agency" and "Agencies" shall include the Agency appointed as F iscc i Agent when it is
not acting in its capacity as Fiscal Agent. 1.
7.3 Fiscal Aaent Staffna. Consistent with the employment policies and rocedures of the

Fiscal Agent, the Fiscal Agent shall assign such employees as may be nec ssary to perform the
Fiscal Agent's functions in this Agreement, including Exhibit F-1. :

7.4 Fiscal Aaent Authoritv to Enter Into Contracts. The Fiscal Agent sh~1I contract with an

accounting firm or firms for the purpose of performing an annual audit of th~ ORCA Accounts
and for such other purposes as the Joint Board may authorize from time to ,ime.

7.5 Costs Included In Budaet. The Fiscal Agent Fee shall be included ir; the annual
ORCA Budget and shared by the Agencies in accordance with their cost sh~res as determined
under Exhibit C or D-1. The Fiscal Agent's Fee wil assume that only costs hat are directly
related to the Fiscal Agent functions are &hared among the Agencies; any overhead costs and
resources that are not fully dedicated to ORCA would be borne by the Agency serving as theFiscal Agent. .

I

7.6 Bankina Fees and Interest Incom~. Since ORCA Accounts are for tl e benefit of all
Agencies, the fees and incomes associated with these accounts are to be s own as a separate
line item within the annual ORCA Budget (with bank fees netted against inte est income earned
by all ORCA Accounts as a whole). Bank fees in excess of interest income iNill be biled
separately from the Fiscal Agent Fee and allocated to Agencies according t the Agency cost
shares as determined under Exhibit C or D-1. If the interest income exceed bank fees, the
surplus will be allocated to the Agenci es according to the Agency cost sharE s as determined
under Exhibit C or D-1.

, 7.7 Direct Communication with RFC Contractor. In order to faciltate the work of the Fiscal
Agent, the Agencies authorize the Fiscal Agent, for the duration of its appoii tment, to
communicate directly with the RFC Contractor on the following matters: (i) hanges in Agency
bank accounts and/or ORCA Accounts, (il) obtaining information from the R C Contractor for
the purpose of legal and financial reporting, (ii) implementing changes in thi Fiscal Agent's
financial accounting system resulting from changes in the law and/or changi s in design or
functionality of the ORCA System, (iv) consulting with and receiving ¡nforma ion from the RFC
Contractor for purposes of creating an audit trail for all material events occu ring as part of
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transactions involving transportation customers, Business Accounts and R ail Revalue Entities;
and (v) otherwise performing the Fiscal Agent's specific duties as describe in this Agreement
and Exhibit F-1. For auditing purposes, the Fiscal Agent, in coordination w h the ORCA
Operations Manager, shall have the abilty to inspect all facilities where the RFC Contractor is
providing customer or transaction or other clearinghouse or settlement ser ices. The Fiscal

Agent is not authorized to issue Change Orders to the RFC Contractor, mo ify the RFC
Contract or otherwise bind the Agencies to new ob ligations or costs. The gencies, through the
ORCA Operations Manager, shall notify the RF C Contractor of this authori ation for the Fiscal
Agent to engage in direct communications. The Fiscal Agent shall keep th ORCA Operations
Manager informed of the Fiscal Agent's communications with the RFC Con ractor.

7.8 Protection of Fiscal Aaent. In consideration of and as an ind uceme t for the work of the

Fiscal Agent, the Agencies agree that:

a. The Fiscal Agent may rely upon any written report (including net settlement reports
prepared by the R FC Contractor), notice, request, direction, con ent, order,
resolution, certificate, statement, instrument, or other paper or d cument submited
to the Fiscal Agent by an Agency, the ORCA Operations Manag r, the ORCA
Regional Program Administrator, the RFC Contractor, the Joint oard or its
designee, or any bank holding the ORCA Accounts or any Agen y account( s),
provided the Fiscal Agent has a reasonable belief that the docu ent is: (1) genuine;
(2) within the submitting entity's authority under this Agreement, he RFC Contract or
other applicable agreement; and (3) signed or presented by the uthorized
representative of the submitting entity. Any action taken, suffer d or omitted by the
Fiscal Agent based on such reliance shall be deemed to have b en done in good
faith for purposes of Secion 7.9 below. F or purposes of this S ion an "authorized
representative" of an Agency is the person identified by the Age cy Site Manager as
the person authorized by the Agency to communicate with the F scal Agent. For
purposes ofthis Section a "written" report, notice, request, direc ion, consent, order,
resolution, certificate, statement, instrument, or other document ay be delivered to
the Fiscal Agent online or by email. I

The Fiscal Agent may consult with counsel engag ed by it (Whet1er in-house or
external) and independe nt certified public accountants from tim to time, and
reliance on the written advice of such counselor accountants wi h respect to any
action taken, suffered or omitted by the Fiscal Agent shall be de med to be in good
faith and subject to the provisions of subpart a. above.

b.

c. The Fiscal Agent shall be under no obi igation to perform any fun ions or activities
not provided for under this Agreement unless (a) the Joint Boar has authorized
such function or activity; and (b) the Agencies provide to the Fis al Agent such
security or indemnity as is reasonably satisfactory to it against t e costs, expenses
and liabilities which might be incurred by it in the performance 0 such function orct. it" iaN. :

7.9 Indemnitv of Fiscal Aoent by Aoencies. The Agencies, including the Agency appointed

as Fiscal Agent acting in its capacity as an "Agency", hereby agree to defe d, indemnify and
hold harmless the Fiscal Agent and its offcers, directors and employees (" iscal Agent") for and
against, any lawsuits, claims, actions, loss, liability or expense arising out f or in connection
with the Fiscal Agent's acts or omissions in the performance of the duties 0 the Fiscal Agent
under this Agreement, except to the extent such I awsuits, claims, actions, idss, liability or
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expense arises from the Fiscal Agent's gross negligence, bad faith, or wil~ i misconduct. This
defense and indem nity shall be the joint obligation of all the Agenc ies and II costs incurred by
them to perform the obligations of this Section 7.9 shall be shared by all th Agencies, including
the Agency appointed as the Fiscal Agent, in accordance with the cost-sha ing percentages
under Exhibit C or D-1 that were in effect at the time of the Fiscal Agent's a ts that are entitled
to the Agencies' indemnity hereunder.

The provisions of this Subsection 7.9 shall survive the termination of this A~reement or the
earlier resignation or removal of the Fiscal Agent. .

8.0

8.1

CONTRACT EXECUTION AND ADMINISTRATION

a.

i
i

Authority to Execute and Administer Contracts ¡
i

A duly authorized representative of each Agency signed the RF ~ Contract with the
RFC Contractor and contracts with each Joint Consultant. Said pontracts provide
that no Agency shall be liable to the contractors for more than it~ applicable
percentage share, calculated as provided in this Agreement, of t~e total amounts due
the contractors. For the RFC Contract and Joint Consultant con racts during the
Development Phase, King County followed its established procu ement processes in
selecting such contractors. Each Agency agrees to defend, ind nify and hold King

County harmless, in its capacity as an individual Agency, for an costs that may be
subsequently disallowed for grant reimbursement due to any diff rences between
King County's procurement process and such Agency's process or the requirements
of any federal or state agency making a grant that is utilzed in t e RFC Project.

b. For the Operating Phase, the ORCA Operations Agency and th ORCA Regional
Program Administration Agency shall procure proposals and bid and awar d and
administer Joint Consultant and othe r contracts related to the R C System as such
are deemed necessary by the Joint Board and are within the ad pted Budget. Each
Agency shall follow its established procurement and contracting olicies and
procedures, and unless otherwise approved by the Joint Board, he contracting
Agency shall be responsible for administration of such contracts For conducting
procurements and administering contracts, the ORCA Operation Agency or the
ORCA Regional Program Administration Agency shall be entitle to reimbursement
of its actual costs according to Section 9, Financial Provisions, a d Section 12,
Regional Service Providers, of this Agreement.

c. If, during the Operati ng Phase, the ORCA Operations Agency or the ORCA Regional
Program Administration Agency declines for whatever reason to rocure proposals

or bids and award and adm inister one or more contracts deeme necessary by the
Joint Board and within the adopted Budget, t he Joint Board shall select another
Agency that is willng to undertake such procurement and contraj:ting activities.
Such activities shall be considered Regional Support Services. $uch Agency shall
be entitled to reimbursement of its actual costs according to Section 9, Financial
Provisions, and Section 12, Regional Service Providers, of this 1.greement. The
Agency designated by the Joint Board shall be responsible for alministration of such
contracts.

I

!

I

i
i

I

I

I
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d. Notwithstanding paragraphs (b) and (c) in this Subsection 8.1, t e Fiscal Agent shall
undertake procurement and contracting activities as authorized i Section 7.0, Fiscal
Agent.

8.2 Contract Administration. The Agencies agree it is essential to have ffcient processes

and procedures for administering contracts with the RFC Contractor, the Jo nt Consultants and
all other contracts necessary for the RFC System. To that end, the Agenci s agree to the
contract administration functions set forth in this Agreement and as establis ed by the Joint
Board.

i

!

8.3 Specialized Applications: Indemnitv. "Specialized applications" reia~d to the RFC

System and developed by an Agency thr ough the RFC Contractor are appli ations that benefit
one or more Agencies but are not integral to the RFC System, as determin d by the JointBoard. !

i

An Agency seeking to develop speci alized applications shall enter into indi~iduai contracts with
the RFC Contractor and be solely responsible for paying the costs of such ontracts. At least
thirt (30) days prior to entering into such contracts, the Agency shall provi e a copy of each
proposed contract to the Joint Board and demonstrate to the satisfaction of he Joint Board that
entering into each contract wil not add cost to the other Agencies and wi ii rpt delay or interfere
with the R FC Project. Any revenue received from a specialized application Fhaii be allocated
solely to the Agency that paid for the specialized application. I

Each Agency shall defend, indemnify and hold harmless the other AgenCie~frOm all claims of
any kind and for all costs incurred (. including attorneys' fees) as a result of t e Agency entering
into such individual contracts for specialized applications with the RF C Con ractor.

i
i

8.4 New or Amended Joint Consultant Contracts. The Agencies agreer.at any Joint
Consultant contracts they executed for work during the Deve lopment Phas of the RF C Project
may be extended and new tasks added during the Operating Phase, subjec to limits set forth in
the approved Budget and applicable pr ocurement policies and requirement . If, during the
Operating Phase, the Joint Board desires to procure new or additional Joint Consultant
contracts related to the RFC System as provided in Section 8.1 above, eacl1 Agency may
designate one representative to participate in the deliberations led by the 0tCA Operations
Manager or the ORCA Regional Program Administrator for selection of suc consultants, which
selection process shall be conducted by the ORCA Operations Agency, OR A Regional
Program Administration Agency or another Agency selected by the Joint Bo rd.

8.5 Administration of Joint Consultant Contracts. For the Development hase, the roles of

the Contract Administrator and each Agency Site Manager in administering Joint Consultant
contract are specified in the Contract Administration Plan included as Exhib B-1 to this
Agreement. For the Operating Phase, the roles of the ORCA Operations M nager, ORCA
Regional Program Administrator and each Agency Site Manager in adminis ering a Joint
Consultant contract are specified in Exhibit B-2 and Exhibit B-3 to this Agr ment or as directed
by the Joint Board.

8.6 Administration of Contracts Related to Reaional Support Services. ach Agency

providing Regional Support Services shall procure and administer contracts other than the RFC
Contract, that are entered into for the purpose of providing such services, a d the costs of such
contracts shall be part of the Regional Service Fee for such services. The FC Contract shall
be administered by the Contract Administrator during the Development Pha e or the ORCA

I
!
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Operations Manager during the Operating Phase, provided that the Fiscal gent may
communicate directly with the RFC Contractor as set out in Section 7.7 of t is Agreement.

8.7 Other Aaencv Consultant Contraats. Each Agency may sign and administer individual

consultant contracts for the performance of RFC System tasks unique to su h Agency that are
not covered by contracts specified in Subsections 8.4 through 8.6 above. A A gency entering
into such individual consultant contracts shall be solely responsible for payi g the costs of such
contracts. At least thirt (30) days prior to entering into such consultant co racts, the Agency
shall provide a copy of each proposed contract to the Joint Board and dem nstrate to the
satisfaction of the Joint Board that entering into each contract wil not add c st to the other
Agencies and wil not delay or interfere with the Developm ent and Operatin' Phases of the R FC
System.

,

8.8 Individual Consultant Contract Procurement: Indemnitv. To the ext~' t an Agency (the

"contracting Agency") enters into such an individual consultant contract by sing the
procurement process conducted for Joint Consultant contracts by another gency (the
"procuring Agency"), the contracting Agency thereby accepts the procuring gency's
competitive selecion process for the purpose of entering into the contractinf,Agency,s contract
and hereby agrees to defend, indem nify and hold the procuring Agency har less against any
and all claims, liabilties or costs of any kind or nature which arise out of or re related to the
consultant selection process or any individual contracts with the consultant~. As to such
individual consultant contracts, no Agency shall be required to use the proc~rement process
conducted for Joint Consultant contracts. ¡

Each Agency shall defend, indemnify and hold harmless the other Agencies from all claims of
any kind and for all costs incurred (including attorneys' fees) as a result of t~e Agency entering
into such individual consultant contracts. ¡

;

i

8.9 No Authoritv Exceot As Exoresslv Granted. Each Agency agrees th t it shall not exert or
purport to possess authority with regard to the RFC System not expressly p ovided under this
Agreement.

9.0 FINANCIAL PROVISIONS

9.1 Develooment Phase Proiect Budaet and Cost Sharina. ¡

9.1.1 General Provisions: By entering into this Agreement, each Agency ~grees to pay the

RFC Project costs during the Development Phase, as allocated and describ d in the RFC
Finance Plan which is attached hereto as Exhibit c. !

9.1.2 Budaets and Fi nancial Plan. The Contract Administrator shall prep~e for approval a
RFC Project Budget that includes the am ount to pay for: products and servi es by the
Contractor and Joint Consultants; P rojectAdministration activities; Administ ative/Project
Management Fees; Regional Service fees charged by Agencies for the pro.1ision of services to
other Agencies; and for contingency and other shared costs of the Agencies on the RFC
Project. The Joint Board shall determine the form, duration and level of detl' i for the RFC
Project Budget. The RFC Project Budget, and all amendments to the RFC roject Budget, shall
be subject to approval by Joint Board and subject to the amounts committe by each Agency as
set forth in Exhibit C. Following adoption by the Joi nt Board Agencies will b notified of the
approved RFC Project Budget and each proposed am endment to the RFC I roject Budget.

i

!

i

i

i

i

I
i
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¡
9.1.3 Methodoloav for RFC Proiect CoSt Sharina. The percentage Share~' to be paid by each
Agency for the regionally-shared costs are outlined in Exhibit C. These per entages shall not be
subject to 'revision, except as necessary to accommodate the addition of a ew agency, or the
withdrawal or removal of an Agency from this Agreement in accordance wit Section 16.

!

9.1.4 Bil oavment and invoicina.

i

9.1.4.1 Pursuant to RCW 39.34.030 (4)(b), the Joint Board shall est~I blish a special
fund(s) account(s) with an Agency serving as Fiscal Agent on behalf of all t e Agencies. On
behalf of the Joint Board, the Fiscal Agent shall establish a Central Payme s Account and
process payments on behalf of the participating Agencies from the Central ayment Account for
the Development Phase of the RFC Project. One or more of the AgenCieS*iay, at their own
expense, audit the performance of the Fi$cal Agent under this Agreement. pon reasonable
notice, during normal working hours, the Fiscal Agent shall provide such Ag ncyauditors
access to its facilties for copying the records of its actions and decisions wile per forming as
Fiscal Agent. The Joint Board shalf establish policies and procedures for reiceiving payments
into and authorizing disbursements from the Central Payments Account. i

9.1.4.2 Each Agency will pay into the Central Payment Account its stare of regional
invoices and the Fiscal Agent wil issue a single check payment on behalf 0 the region. The
RFC Contract provides for 30-day invoice payment terms. The payment pr cess is described~~ I

1. An invoice is submitted to the Regional Project Team Offce. i
2. The Budget and Contract Control Manager (BCCM) verifies the invojce accuracy and

assigns Agency shares, or full costs, if attributable to a single AgencY.
3. The BCCM forwards the draft invoice to the individual Agency Site ~anager to request

invoice confirmation and/or corrections. J
4. Per the Agency-verified invoice, the BCCM forwards to the Fiscal A1ent the invoice
detail per each Agency share. ,

5. The Fiscal Agent issues each Agency a payment notice. L
6. Each Agency remits its payment share to the Fiscal Agent. The paYilient amount is

deposited into the Centr al Payments Account. ,
7. The Fiscal Agent remits single check payment to the RFC Contracto~ or other invoicingpart. I

I
9.1.4.3 Each Agency agrees to make payments promptly, and conSi~ent with the

deadlines set forth in the Invoice Payment Process outlined in Exhibit C, Se tion Vi. Notification
may be given by electronic or other means as authorized by the Joint Board and as required by
each Agency to comport with individual accounts payable policies and proc dures. Each
Agency shall make payment by electronic funds transfer.

I

9.1.4.4 The Fiscal Agent shall not be obliged to disburse funds fromlhe Central

Payments Account unless balances in the account are suffcient to cover th disbursement. In
the event that one or more agencies do not remit within the prescribed time ames the Fiscal
Agent may disburse to the vendor up to the amounts received in respect of hat vendors invoice
(also referred to as short payment of vendor invoice). The Invoice Payment Process for
Development Phase is set forth in Section 9.1.4.

9.1.4.5 Each Agency shall be responsible and liable to the other Age cies for interest
and other costs, claims or liabilities of any kind that result from late paymen by the Agency, and
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the late-paying Agency shall defend, indemnify and hold harmless the other Agencies from such
costs, claims or liabilties resulting from the late payment. The late-paying gency wil be
responsible for any late payment charges. In the event an individual Agenc fails to pay its
individual costs or its share of regionally-shared costs, the other Agencies ay also seek a
judgment against said Agency. The costs of seeking a judgment wil be co sidered costs of the
Agencies and shall become part of the RFC Project Budget. Any costs inc rred to seek the
judgment and recover costs wil be charged in full against the responsible A ency.

9.1.5 Development Phase Fundina. The Contract Administrator shall assi~t each Agency to
make best efforts to secure state and federal grant funds to assist in paying its portion of the
RFC Project. If such funds are offered, the Agency shall comply with all ter s and conditions
applicable to receipt and use of the funds. If such grants include requireme ts that are not
included in this Agreement or the RFC or Joint Consultant contract, the Age cy shall propose
amendments to the affected agreem ent or contract to accommodate the gr nt requirements.
Each Agency acknowledges that whil e such funds would assist in paying its portion of the RFC
Project, the Agency's acceptance and com pliance with such terms and con itions constitute an
integral part of the overall funding plan for the RFC Project. Each Agency a rees that if one
Agency is awarded a grant for which all Agencies are eligible, the receiving gency shall
distribute the grant funds with the other Agencies prior to obligation accordi g to the regionally
shared cost percentages in place at the time said grant is distributed. Each Agency further
agrees to obligate their appropriate share of grant funds through the state 0 federal agency
awarding the funds and apply them to the RFC Project. The grant funds di~ribution strategy is
included in Exhibit C to this Agreement.¡ I
9.2 Operatina Phase ORCA Proaram Cost Sharina.

!
9.2.1 General Provisions. Having invested in the developm ent and im pie entation of the
ORCA System, the Agencies are committed to utilzing the ORCA system i r at least ten (10)
years. By entering into this Agreement, each Agency agrees to fund its ow ORCA Program
Agency-specific Costs and to pay its percentage share of the ORCA Progra Regionally-shared
Costs, which shared costs are estimated In the Operation and Maintenance Ten-year Plan
attached hereto as Exhibit D-3. The Agencies understand that the actual 0 CA Program
Agency-specific Costs and ORCA Program Regionally-shared Costs may e ceed the estimated
amounts in Exhibit D-3 for a given year and any given ten-year period.

9.2.2 ORCA Proaram Costs. ORCA Program Costs wil include ORCA Pr gram Agency-
specific Costs and ORCA Program Regionally-shared Costs, as those term are defined in
Section 3. The cost of goods and services which benefit all Agenci eSt when prov ided by an
Agency and designated as uncompensated contributions in the Ten-year Pi n, will not be
considered ORCA Program Regionally-shared Costs. Provided, however, n Agency may
terminate any contribution designated as such in the Ten-year Plan (Exhibit D-3) after providing
written notice to the other Agencies at least eighteen (18) months in advanc of the budget year
in which the termination will take effect. Agency-specific costs shall be budg ted and managed
by the individual Agencies incurring those costs. The Agency wil coordinat the payment of
invoices for ORCA Program Agency-specific Costs owed to the RFC Contr tor, with the ORCA
Operations Manager or Regional Program Administrator as necessary.

9.2.3 Budaets and Financial Plan.

Page 26



'-l
I
!

9.2.3.1 ODeration and Maintenance Ten-vear Plan. An initial Ten-y ar Plan reflecting

estimated costs associated with the Operations Phase is approved as part f this Agreement
and attached as Exhibit D-3. This plan shall be amended annually by the J int Board, as part of
the annual Budget process, to update and refine the estimates in the Plan i r the remaining
years under the RFC Contract. The purpose of this plan is to inform the Ag ncies as to the
estimated costs of completing the 1 a-year contract for the system.

9.2.3.2 Annual ORCA Budaet. The ORCA Regional Program Admin strator wil prepare

the annual Budget for the ORCA Program Regionally-shared Costs, as defi ed in Section 3 for
the following year. The ORCA Budget for the following year wil be approve by the J oint Board
by June 1 or such other date as may be established by the Joint Board. Ex mples of the ORCA
Program Regionally-shared Cost categories for budgeting purposes are pr ided in Exhibit D-2.
Revisions to the adopted annual ORCA Budget wil be submitted by the OR A Regional
Program Administrator for approval by the Joint Board. The ORCA Region I Program
Administrator, ORCA Operations Manager and Regional Service Providers re responsible for
monitoring expenses to ensure that any changes required to the adopted B dget are approved
by the Joint Board prior to the com mitment of funds in excess of the adopte annual OR CA
Budget.

9.2.4 Methodoloav for ORCA Proaram Reaional Cost Sharina. The Joint oard shall approve
a methodology for determining the Agencies' percentage shares of the OR A Program
Regionally-shared Costs for the year 2009 and subsequent year s. The m hodology for a
given year wil be recommended by the ORCA Regional Program Administ tor in consultation
with representatives of the Agencies. The methodology is intended to repr sent, as closely as
possible, each Agency's activity transacted within the system.

9.2.4.1 First calendar vear of oDerations.

9.2.4.1.1 The first calendar year of operations shall be the period Janjary 1, 2009 through

December 31, 2009.

9.2.4.1.2 Percentage shares of ORCA Program Regionally-shared Co ts during the first

calendar year of operation shall be established in proportion to Agency ride ship numbers, as
adjusted to account for ridership that could not use the ORCA fare paymen system. The
estimated percentage shares shown in Exhibit D-1 reflect the estimated rid rship of the
Agencies for calendar year 2009, as adjusted. These estimated shares wil be used to allocate
ORCA Program Regionally-shared Costs during the first calendar year of 0 erations. Following
the first calendar year of operations, the Agency shares wil be recalculated based on actual
ridership figures as reported by the Agencies to the National Transit Databa e, adjusted in the
same manner as were the estimated ridership numbers. A net adjustment il be made to the
amounts due from each Agency for the 2009 ORCA Program Regionally-sh red Costs to align
with the calculations using the actual ridership figures. Such net adjustmen wil be calculated
during the calendar year 2010, with any cost or revenue adjustments occur ing at that time.

i
Subsequent Years of ODe rations. I
Subsequent operating years wil be calendar years commen1ing January 1,

I

9.2.4.2.2 For subsequent operating years, the Joint Board shall adopt he methodology for

calculating Agency percentage shares of the ORCA Program Regionally-sh red Costs,

9.2.4.2

9.2.4.2.1
2010.
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considering such factors as ridership, transaction volume, and revenue vol~me. By June 1 of
each year, or such other date as may be established by the Joint Board, th Joint Board shall

adopt the percentage shares that wil apply to the following year's Budget.

9.2.4.3 System Investments Durina Operatina Phase. For future sy tem capital

investments approved by the Joint Board as regionally-shared costs, which include softare

revisions, enhanced functionalit, expansion, enhancements, replacement nd repair, the
percentage shares effective during the Development Phase shall apply.

9.2.4.4 Bil Pavment and Invoicina - Ooeratina Phase.

9.2.4.4.1 During the Operating Phase, the ORCA Regional Program ministration
Agency shall establish an ORCA Central Payments Account in accordance ith RCW
39.34.030. In accordance with the process specified in Exhibit D-4, the OR A Regional
Program Administrator and the Agencies will process payments owed to th RFC Contractor,
Joint Consultants, and Regional Service Providers on behalf of the particip ting Agencies from
the ORCA Central Payments Account.

i
i

9.2.4.4.2 One or more of the Agencies may, at their own expense, au it the performance

of the ORCA Regional Program Administrator and ORCA Regional Progra Administration
Agency under this Agreement. Upon reasonable notice, during normal wor ing hours, the
ORCA Regional Program Administration Agency shall provide such Agency auditors access to
its facilties for copying the records of its actions and decisions whi Ie perfor ing its invoicing and
bil paying functions.

9.2.4.4.3 The Joint Board shall establish policies and procedures for rt. ceiving payments

into and authorizing disbursements from the ORCA Central Payments Acco nt. No payments
wil be made out of the ORCA Central Payments Account except as authori ed by the policies
and procedures established by the Joint Board. l
9.2.4.4.4 The cost of Agency-specific goods and services as provided n Section 8.0 and

any other ORCA Program Agency-specific Costs shall not be included in th ORCA Budget, and
shall. be fully paid by the requesting Agency in addition to its cost sharing c mitment underSection 9.2. ,

i

,

9.2.4.5 The ORCA Regional Program Administrator shall not be Obl~' ed to disburse
funds from the ORCA Central Payments Account unless balances in the ac ount ar e suffcient
to cover the disbursement and is authorized to make payments up to the a ounts collected in
respect of the disbursement (short-payment of invoice). The Invoice Payme t Process is setforth in Exhibit D-4. i

I

9.2.4.6 Each Agency shall be responsible and liable to the other Ag~lnCies for interest
and other costs, claims or liabilities of any kind that result from late paymen by that Agency,
and the late-paying Agency shall defend, indemnify and hold harmless the ther Agencies from
such costs, claims or liabilties resulting from the late payment. The late-pa ing Agency wil be
responsible for any late payment charges. In the event an individual Agenc i fails to pay its
individual costs or its share of regional costs, the other Agencies may also ek a judgment
against said Agency. The costs of seeking a judgment will be considered sts of the Agencies
and shall become part of the ORCA Budget. Any costs incurred to seek the judgment and
recover costs wil be charged against the responsible Agency. The billng a d invoicing
procedures for the Operating Phase are attached as Exhibit D-4.
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9.3 Security Documents. The Agencies agree that King County shall b named as the sole

beneficiary on any Security Documents as defined in and provi ded by the ontractor under the

RFC Contract. In the event King County makes a draw on a Security Docu ent in accordance
with the RFC Contract, it shall hold the proceeds for allocation among the gencies in
accordance with the Joint Board's direction. The proceeds shall be allocat d among the
Agencies according to each Agency's proportionate share of the total dam~es or costs for
which the Securit Document draw is made. :

I

9.4 RetainaQe. If a retainage account is created during the Developme t Phase in place of
a Security Document, the Agencies authorize the Fiscal Agent to manage t e retainage account
in the manner provided by Section 80.6 of the RF C Contract. In the event he Joint Board

authorizes a withdrawal of funds from the retainage account, the Fiscal Ag nt shall transfer the
funds to the Central Payment Account for allocation among the Agencies in accordance with the
Joint Board's direction. The proceeds shall be allocated among the A genci s according to each
Agency's proportionate share of the total damages or costs for which the wi hdrawal is made.

9.5 Business Account Lead Aaencies. Except for purchases of ORCA lards and ORCA

Products using an on-line credit card transaction, a Business Account is re uired to make
payment to the Lead Agency with which it has entered into a Business Acc unt agreement and
the Business Account Lead Agency is responsible for collecting such paym nts in compliance
with established settlement rules.

9.6 Retail Revalue Lead Aaencies. A Retail Revalue Lead Agency is re uired to place funds

in an account that are suffcient for daily ACH transfers by the ORCA Syste . If there is a
failure to obtain suffcient funds from a Retail Revalue Entity's account, the iscal Agent shall
notify that entity's Lead Agency and initiate an Autom ated Clearinghouse ( CH) transaction, via
manual adjustment, to pull funds from the Lead Agency's settlement accou t in order to make
the applicable ORC A Account whole. The Retail Revalue Lead Agency sha I be responsible for
collecting from the Retail Revalue Entity. In the event a Regional Retail Re~aiue Entity defaults
on its obligation to pay the Retail Revalue Lead Agency, the cost of this def ult wil be shared by
all Agencies. The amount owed by each Agency wil be determined by the urrent (at the time
the account is declared to be in default) regional operating cost-sharing per entage, as
calculated under Exhibit D-1; and the Fiscal Agent wil follow the procedure in Exhibit F-1 in
allocating the amount of the deficiency am ong all the Agencies.

9.7 Transition Phase.

9.7.1 The Transition Phase shall commence on January 1, 2009 and end t Full System

Acceptance.
i

9.7.2 Both the RFC Budget and the ORCA Budget will be in effect during ~he Transition
Phase. In the event that there is a question as to which budget applies to a ¡given cost, t he Joint
Board wil make the determ ination. i

i
,10.0 FARE REVENUE j
i

I10.1 Revenue Apportionment. All revenue received from the sale of OROA Products will be
distributed from ORCA Accounts held by the Fiscal Agent in accordance wiG, the following:

I
i
i
I
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10.1.1 Revenue re ceived from the sale at products usable only on a single ~gency's
transportation service shall be remitted to that Agency. I

10.1.2 Revenue received from the sale of E- Purse value wil be deposited l the E- Purse Float
Account held by the Fiscal Agent on behalf of the Agenci es and shall be di ributed to each
Agency according to the use made of said E -Purse value for payment of far for travel on each
Agency's transportation services, as described in Exhibit E-1. i

10.1.3 Revenue received from the sale of regional pass products valid on ioltiPle Agencies
shall be distributed among those participating Agencies in proportion to the otal value of the
transportation services used on each Agency during the pass validity perio ,as described in
Exhibit E-2.

10.1.4 Revenue received from the sale of Business Right-to-Ride (also referred to as "Business
Passport") products which are valid on multiple Agencies shall be distribute among those
Agencies based on the pricing methodology selected by the business entity contracting for
transit services. Methodologies available for Business Account pricing are escnbe in Exhibit
E-3.

!

10.1.5 An Agency may submit a claim for fare revenue not distributed to it t irough the revenue
apportionment process. A claim shall state the reason the Agency believes it is entitled to the
revenue claimed and shall be supported by documentation. All claims wil te reviewed by a
fares or other committee established by the Joint Board, which shall make ~ recommendation to
the Joint Board. If a claim is approved by the Joint Board, it is forwarded to the Fiscal Agent for
action as outlined in Exhibit F. While funds will generally come from unsettl~d gap transactions
posted to the Participant Claims Account, a claim may result in a reallocatio~ of fare revenueamong the Agenci es. '
10.2 Funds Settlement.

10.2.1 Each Agency shall establish a Zero Balance Settlement Account pUI suant to Section
4.0. Each Agency shall establish an automated clearinghouse (ACH) autho ization with its own
bank to allow the transfer of funds to and from each Agency's Settlement A count and the
ORCA Accounts held by the Fiscal Agent, and authonze the Contractor to ii itate daily net
settlements between the various Agency accounts and the ORC A Accounts pursuant to Section
4.0. Agencies shall designate the bank accounts t hat wil be used in the net settlement process,
and establish the A CH a uthorization as outlined in Section 7 of this Agreem ~nt.

10.2.2 The Agencies acknowledge that the Contractor wil use a net daily s~ttlement process to
simplify and reduce the num ber of transfers necessary to accomplish recontilation.

10.2.2.1 Revenue received from the sale of ORCA Products at AgencY locations, using

website transactions, and using Agency devices wil be removed from the Alency Settlement
Account approximately three (3) days after sales are made. .

10.2.2.2 Revenues received from sales of pass products wil be distri~ted to the
Agencies' bank accounts approxi mately thirt (30) days after the end of the onth in which the

pass was valid.

10.2.2.3 Revenues received from sales of E-Purse wil be distributed to the Agencies'
bank accounts approximately three (3) days after the value was used for far;l payment.
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Transactions involving transfers between Agençies wil be subject to a reap' ortionment process
thirt (30) days following the transaction.

10.3 Transactions Not Related to Publk: Transportation. The provisions f this Agreement

assume that all load and use transactions related to the RFC System are r lated to public
transportation. Prior to performing any Agency-specific non-transportation elated load or use
transactions or payment transactions that take place outside of the RFC Sy tem, an Agency
must submit a proposal to the Joint Board for approval which includes, but i not limited to, the
treatment of handling and adm inistrative costs and risks associated with su h transactions,
potential RFC Contract change orders to accomplish the completion of suc transactions, and
any other associated costs.

10.4 Sales Transactions ProcessinQ.

10.4.1 Except as otherwise specified below, an individual Agency shall be t e merchant of
record for all sales of ORCA Cards and ORCA Products. An Agency shall etermine what
forms of payment it wil accept for such sales transactions, but in addition t cash it shall accept
credit and debit cards for sales at the Agency's customer assistance count rs. In order to
conduct credit/debit card sales transactions, the Agencies shall enter into in ividual contracts
with necessary merchant banks, gateway providers and/or third part proce sors as dictated by
the ORCA System design. Except as outlined below, each Agency remain solely responsible
for its own internal costs of conducting sales transactions. The Agencies' r sponsibilities
regarding specific types of transactions are as follows: ,

!

10.4.1.1 Over-the-counter Transactions: Credit or debit card fees ch rged to an Agency

for over-the-counter transactions are the responsibility of each Agency indi idually. In addition,
the transacting Agency shall bear the risk of fraud, dishonored checks for in uffcient funds and
other payment reversals and failures, including chargebacks, unless the Ag ncy transfers the
risk to its merchant bank. If an Agency receives payment for ORCA Cards r ORCA Products in
the form of cash, check, or money order, the Agency shall deposit such pay ents into the
Agency's settlement account for allocation under this Agreement.

10.4.1.2 Ticket VendinQ Machine (TVM) Transactions: Each Agency grees to be

merchant of record for sales of ORCA Cards and ORCA Products occurring at ticket vending
machines placed into service and operated for use by customers at that Ag ncy's facilties. Said
Agency shall be responsible for credit/debit card fees charged for such sale transactions and
shall bear the risk of fraud and other payment reversals and failures, includi g chargebacks,
unless the Agency transfers the risk to its merchant bank.

10.4.1.3 Call Center Transactions: Each Agency agrees to be the me chant of record for

telephone transactions originating from its Agency Call Centers or Call Cent r website. In
addition, the transacting Agency shall be responsible for credit/debit card fe s charged for such
sales transactions and shall bear the risk of fraud, dishonored checks for in uffcient funds and
other payment reversals and failures, including chargebacks, unless the Ag ncy transfers the
risk to its merchant bank.

10.4.1.4 Mail Transactions: The Regional Service Provider operating ~he Regional Mail

Center agrees to be the merchant of record for mail transactions. For mail t ansactions, the
Agencies shall share, according to the Operating Phase cost-sharing perce tages determined
as set forth in Exhibit D-1, the cost of credit/debit card and any other fees a d the risk of fraud,
dishonored checks for insuffcient funds and other payment reversals and fa lures, including
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chargebacks. The Agencies shall pay a Regional Service Fee to the Region I Service Provider
operating the Regional M ail Center for its performance of the functions herei on behalf of all of
the Agencies. Such fee will include all costs of credit/debit card transaction .

10.4.1.5 Website transactions: The ORCA System wil operate multip e websites used for

processing customer transactions, including the follow ing:

· Call Center Website: is managed by each Agency. Transactions ge erated on the Call
Center Website are the responsibility of the Agency that generated t e transactions.
Each Agency is the merchant of record for transactions that are gen rated from its Call
Center Website. In addition, the transacting Agency shall be respon ible for credit/debit
card fees charged for such sales transactions and shall bear t he risk of fraud and
payment reversals and failures, including chargebacks, unless the A ency transfers the
risk to its merchant bank.

· Business Account Website: used by Business Accounts to perform number of

activities associated with their accounts. The Business Account Lea Agency
associated with the Business Account originating the activity is the ~erChant of record
for transactions from that Business Account. In addition, the transac ing Agency shall be
responsible for credit/debit card fees charged for such sales transact ons and shall bear
the risk of fraud and payment reversals and failures, including charg backs, unless the
Agency transfers the risk to its merchant bank. ~

· Cardholder Website: The Regional Service Provider operating the R gional Mail Center
wil be the merchant of record for the ORCA cardholder website tran actions as part of
the services provided from the Mail Center. For Cardholder Website transactions, the
Agencies shall share, according to the Operating Phase cost-sharin percentages
determined as set forth in Exhibit D-1, the cost of credit card and an~Yi other fees and the
risk of fraud, dishonored checks for insufficient funds and other pay ent reversals and
failures, including chargebacks. The Agencies shall pay a Regional ervice Fee to the
Regional Service Provider operating the Regional Mail Center for its erformance of the

functions herein on behalf of all of the Agencies. Such fee will includ all costs of
credit/debit card transactions.

10.4.1.6 Autoload transactions: The Regional Service Provider opera ing the Regional

Mail Center wil be the merchant of record for autoload transactions. The A encies shall pay a
Regional Service Fee to the Regional S eivice Provider operating the Regio al M ail Center for
its performance of the functions her ein on behalf of all of the Agencies. For utoload
transactions, the Agencies shall share, according to the Operating Phase c t-sharing
percentages determined as set forth in Exhibit D-1, the cost of credit/debit rd and any other
fees and the risk of fraud, dishonored checks for insuffcient funds and other payment reversals
and failures, including chargebacks. Such fee wil include all costs of credit/ ebit card
transactions.

10.4.1.7 Retail Revalue transactions: The Regional and Local (if any) etail Revalue

Entities shall be the merchant of record, including bearing responsibilit for reditdebit card fees

and any other fees and the risk of fraud, dishonored checks for insuffcient f nds and other
payment reversals and failures, including chargebacks, for transactions occ rring on its
premises. An Agency may not agree to assume credit card fees or the risk f fraud on behalf of
a Retail Revalue Entity without the prior approval of the Joint Board.
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11.0 BUSINESS RULES FOR FARE COLLECTION AND CUSTOMER StRVICEPRACTICES I
The Joint Board shall adopt and amend business rules that, among other th ngs, will replace the
Fare Collecion and Customer Service Practices previously attached as Exh bit D to the 2003
Agreement. Each Agency agrees it shall comply with Section 4.1.1.5 of this greement in
making any changes ¡nits individual Agency fare collection and customer s rvice practices, and
further agrees that it shall not implement any fare collection or customer se ice practices that
are inconsistent or conflict with the business rules for fare collection and cu tomer services
practices, as may from time to time be adopted and amended by the Joint Bard. The Joint
Board shall ensure that (1) the Fiscal Agent is promptly notified of each suc change and (2) the
ORCA Operations Manager notifes all other Agencies of each such Changej'

12.0 OPERATING PHASE REGIONAL SERVICE PROVIDERS

12.1 Reaional Services. The following regional services (as more fully d~cribed in this
Agreement and the indicated Exhibits) will be performed by one or more ind vidual Agencies,
acting as Regional Service Providers, as may be appointed and replaced fr m time to time bythe Joint Board: i

Operations Management Exhibit B-2 I
Regional Program Administration Exhibit B-3 IIFiscl Agent Exhibit F-1
Regional Mail Center Exhibit G-2 I
Regional Inventory and Distribution Center Exhibit G-1 I

The Joint Board is authorized to reduce, increase or modify these five regio/ai services and the
functions assigned to each. An Agency may also terminate its provision of ny regional
services at its sole discretion and convenience upon providing eighteen (18 months advancewritten notice to the Joint Board. i

,

12.2 Re ortin Relationshi . limitation of Re ional Service Provider Duti s. The Joint Board
shall appoint an Agency to act as a Regional Service Provider. The Region i Service Provider
shall be accountable to the Joint Board and have such duties (and the obli g tion to perform only
such duties) as are specified in this Agreement, including reductions, increa es or modifications
authorized by the Joint Board. The J. oint Board may from time to time, by mr ~ority vote, change
a Regional Service Provider by appointing a different Agency to act as Regiipnal ServiceProvider. !
12.3 When Not Actina as Reaional Service Provider. When used in this greement, the
terms "ORCA Operations Agency," "ORCA Regional Program Administratio Agency," "Fiscal
Agent," "Regional Mail Center" and "Regi(mallnventory and Distribution Ce ter" shall refer only
to the appointed Agency when acting in its capacity as one of these Region IS ervice Providers.
When not acting in its capacity as one ofthe Regional Service Providers, th appointed Agency
is also an "Agency" for other purposes under this Agreement and shall have the same rights and
obligations as the other Agencies. Notwthstanding such Agency's duties a one of the
Regional Service Providers, said Agency may engage in any kind of busine s with any other
Agency, the RFC Contractor and/or any customer to the same extent as an gency that is not
acting as one of the Regional Service Providers under this Agreement. The terms "Agency" and
"Agencies" shall include the Agency appointed as one of the Regional Servi e Providers when it
is not acting in its capacity as a Regional Service Provider.
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12.4 Reaional Service Provider Staffna. Consistent with the em pioymen1pOlicies and

procedures of the Agency acting as one of the Regional Service Providers, ach Regional

Service Provider shall assign such employees as may be necessary to perl rm the Regional
Service Provider's functions in this Agreement, including Exhibit F-1. !

,
i

12.5 Authority to Enter into Contracts. A Regional Service Provider may lontract with third
parties for such purposes and in such amounts as the Joint Board may authprize from time totima '

i
i
i

12.6 Costs Included in Budaet. The actual labor, material, overhead and ther costs of the
Regional Service Providers shall be included in the ORCA Program Operati g Costs and,
unless designated as uncom pensated contributions in the Ten-year Plan (E hibit D-3), shall be
subject to cost shanng by all Agencies as provided in Section 9.2. Provided however, an
Agency may terminate any contribution designated as such in the Ten-year Ian after providing
written notice to the other Agencies at least eighteen (18) months in advanc of the budget year
in which the termination wil take effect. As part of the annual Budget adopt n process, the
Joint Board shall review all Regional Service Fees to ensure each Agency a ing as a Regional
Service Provider is accounting for its costs according to cost allocation prin iples established by
the Joint Board or as set forth in this Agreement, subject to modifications by the Joint Board.

12.7 Protection of Reaional Service Providers. In consideration of and a an inducement for
the work of the Regional Service Providers, the Agencies agree that: !

i

a. Regional Service Provider may rely upon any written report ( ncluding net

settlement reports prepared by the RFC Contractor), notice, equest, direction,
consent, order, resolution, certificate, statement, instrument, r other paper or
document submitted to the Regional Service Provider by an gency, the ORCA
Operations Manager, the ORCA Regional Program Administ ator, the RFC
Contractor, the Joint Board or its designee, or any-bank holdi g the ORCA
Accounts or any Agency account(s), provided the Regional Service Provider has
a reasonable belief that the docum ent is: (1) genuine; (2) wit in the submitting
entity's authority under this Agreement, the RFC Contract or ther applicable
agreement; and (3) signed or presented by the authorized re resentative of the
submitting entity. Any action taken, suffered or omitted by th Regional Service
Provider based on suc h reliance shall be deem ed to have be n done in go od
faith for purposes of Section 12.8 below. For purposes of this Section an
"authonzed representative" of an Agency is the person identi ied by the Agency
Site Manager as the person authorized by the Agency to co municate with the
Regional Service Provider. For purposes of this Section a" ritten" report, notice,
request, direction, consent, order, resolution, certificate, stat ment, instrument, or
other document may be delivered to the Regional Service Pr vider online or by
email.

b. A Regional Service Provider may consult with counsel engag by it (whether in-

house or external) and independent certified public accounta ts from time to
time, and reliance on the written advice of such counselor a countants with
respect to any action taken, suffered or omitted by the Regio al Service Provider
shall be deemed to be in good faith and subject to the prov isi ns of subpart a.
above.
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c. A Regional Service Provider shall be under no obligation to pßrform any

functions or activities not provided for under this Agreement i nless (a) the Joint
Board has authorized such function or activity; and (b) the Agencies provide to
the Regional Service Provider such security or indemnity as is reasonably
satisfactory to it against the costs, expenses and liabilities wt ich might be
incurred by it in the performance of such function or activity. i

i

12.8 Indemnitv of ReQional Service Providers bv AQencies. The AgencieJ, including an

Agency appointed as a Regional Service Provider acting in its capacit as a~ "Agency", hereby
agree to defend, indemnify and hold harmless a Regional Service Provider nd its offcers,
directors and employees ("Regional Service ProviderØ) for and against, any i ws uits, claims,
actions, loss, liability or expense arising out of or in connection with the Re ional Service
Provider's acts or omissions in the performance of the duties of the Regiona Service Provider
under this Agreement, except to the extent such laws uits, claims, actions, loss, liability or
expense arises from the Regional Service Provider's gross negligence, bad aith, or wilful
misconduct. This defense and indem nity shall be the joint obligation of all t i e Agencies and all
costs incurred by them to perform the obligations of this Section 12.8 shall be shared by all the
Agencies, including the Agency appointed as the Regional Service Provider in accordance with
the cost-sharing percentages under Exhibit C or D-1 that were in effect at th :l tim e of the
Regional Service Provider's acts that are entitled to the Agencies' indemnity hereunder.

The provisions of this Section 12.8 shall survive the termination of this Agretment or the earlier
resignation or removal of the Regional Service Provider. i

13.0 INTELLECTUAL PROPERTY

13.1 Use of Terms from RFC Contract. The capitalized terms used in this Secion shall have
the same meanings as have been given those terms in the RFC Contract. 11 addition, for
purposes of this Agreement, the terms "intellectual property" and "IP" shall i clude the ORCA-
related trademarks that have been or wil be registered by any Agency.

13.2 Exercise of AQencv License RiQhts. Each Agency agrees that it will ~xercise its license
rights in accordance with the license provisions of the RF C Contract as reg~ rds any intellectual
propert provided under said RFC Contract ("lpØ), including Contract Delive ables, Contractor
IP, DDU IP, RFCS IP, Third Part IP and IP Materials related to all such inte lIectual propert.

13.3 Installation of Additional Applications. Each Agency that desires to i stall additional
applications onto its DDUs shall, in conjunction with the Contract Administra or or ORCA
Operations Manager, obtain the RFC Contractor's certification in accordancß with the process
outlined in the RFC Contract prior to installng such additional applications.

13.4 AQencv Protection of Intellectual Propert. Each Agency shall take rßasonable
measures, to the extent requi red by the R FC Contract, Section K of Exhibit B-1 (which shall be
applicable during both the Development and Operating Phases), and other i rovisions this
Agreement, to protect any IP and IP Materials related to same from being disclosed to third
parties, other than those to whom sublicenses and trans fers are permitted bli the license rights
granted under the R FC Contract. Such measures shall include (a) restricting access to such IP
and IP Materials to those of its employees with a reasonable need to know; b) requiring such
employees to sign a nondisclosure agreement; (c) requiring any permitted tnird parties to sign
nondisclosure agreements requiring that they also undertake reasonable prc,tection measures;
(d) promptly enforcing any violations of such agreements; (e) copying, using and licensing
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others to use ORCA-related trademarks only in accordance with policies an rules established
by the Joint Board; and (f) reporting any violations to the Contract Administr tor or ORCA
Operations Manager as soon as is practicable.

13.5 Aaencv Protection of Use Data. Each Agency shall comply with suc policies and
procedures as are established by the Joint Board regarding retention and di closure of Use
Data and Use Data Reports, including but not limited to Exhibit H. I

,
i

13.6 Escrow Fees. Each Agency shall pay its share of the fees related to'the Escrow
Agreement, which wil be in effect during the term of the RFC Contract. Th Agencies' shares of
the cost for the first year of escrow and verification services shall be their p centages in effect
for the Development Phase. For subsequent years, an Agencies' share of t e annu al escrow
fees shall be determined by the percentage share in effect for that year of th Operating Phase;
and an Agency's share of any verification services shall be its percentage in effect for theDevelopment Phase. I
13.7 No Assianment of IP. Notwithstanding any provision in the RFC C01tract or this
Agreement, each Agency agrees that it shall not grant or transfer any rights in IP related to the
RFC System without the written approval of the Joint Board. :

!

13.8 IP Indemnitv. Each Agency shall defend, indemnify and hold harmle s the other
Agencies against any and all infringement actions, claims for license fees or royalties, suits,
actions, and liabilties of any kind whatsoever, including attomeys' fees and osts, which arise
out of or are in any way related to the negligent or intentional act of an Agen y, its employees,
agents or contractors in using, transferring, sublicensing or otherwse releas ng any IP, IP
Materials related to same, or information in violation of any of the provisions of this Section 13.0
or the RFC Contract.

13.9 Termination of IP License: Termination of Aareement. In the event an Agency's
withdrawal or removal from this Agreement, the Agency shall deliver to the ontract

Administrator or ORCA Operations Manager, and relinquish its license right in, alliP created or
provided for the R FC Project except to the extent such IP (a) was created 0 provided solely for
the use or benefit of the withdrawing Agency; or (b) constitutes Third Part I individually
licensed to the withdrawing Agency. In the event this Agreement is termina d, each Agency
shall retain any license rights for which it has paid its share of the costs.

13.10 Survival of Provisions. The provisions of this Section 13.0 shall survve and remain
applicable to the Agencies notwithstanding any termination or expiration of t is Agreement and
notwithstanding an Agency's withdrawal or removal from this Agreement. H wever, an Agency
shall obtain no rights to any IP created after an Agency withdraws or is rem ved from this
Agreement.

14.0 LEGAL REPRESENTATION

14.1 General.

a. Legal services related to the ORCA Program may be obtained fr m various sources,

including without limitation:
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1. staff of a Regional Service Provider may be advised and presented by

lawyer(s) of the Regionsl Service Provider in accordance ith Subsection
14.2;

2. the Joint Board may retain a lawyer in accordance with S bsection 14.3;

3. the Agencies may jointly retain a lawyer in accordance wi h Subsection 14.4;
or

b.

each Agency's lawyer may provide advice to all the Agen+es on a particularmatter. i
i

Notwithstanding the poss ible provision of legal services in connleion with the
Agencies' common interests as provided by one or m ore of the I ers identified in
Subsecion 14.1(a), nothing in this Agreement shall preclude an gency from
employing or retaining its own lawyer to advise and represent it i relation to its
individual interests.

The Agencies expect they wil share common interests on matter related to the
ORCA Program. In order to avoid duplication of effort and costs or legal services
needed in support of their common interests, the Agencies desir to be able to share
the legal services provided by their various lawyers, without any aiver of
confidentiality doctrines and privileges with respect to persons or entities other than
the Agencies. Absent a conflct of interest between any of the A encies on a specific
matter, the Agencies may request that lawyer(s) representing on or more of the
Agencies also represent the com mon interests of all Agencies. i such instances,
the Agencies agree that communications related to their commo interests, whether
to, from or between lawyers representing one or more of the Age cies, may be
shared on a confidential and privileged basis among each Agenc 's Joint Board
representatives, lawyers, and employees (whether employees of the Agency acting
in its individual capacity or in its capacity as a Regional service p ovider), to the
same extent as privileged or other confidential communications ith the Agency's
own lawyer. Failure to mark a communication as "confidential" srall not constitute a
waiver of any confidentiality doctrines and privileges.

Each Agency and any of its Joint Board representatives, laWYer~ and employees
that are privy to communications to and from any lawyer employ d or retained by
one or more Agencies, as described in Subsection 14.1.a, and r lated to the ORCA
Program shall treat such communication, if marked as IIconfident~al," as privileged
and confidential unless the privilege is waived by action of the Jo nt Board or
disclosure is otherwise required under law. This obligation to m ntain
communications with a lawyer as privileged and confidential shall survive: (a) any
termination of this Agreement; .(b) any withdrawal from this Agr ment by an Agency;
(c) any involuntary removal of àn Agency under this Agreement; d) any removal
and/or replacement of the Contract Administrator, ORCA Operati ns Manager or
ORCA Regional Program Administrator and his/her staff; and (d) any withdrawal or
termination of such lawyer, including but not limited to withdrawa s or terminations
due to conflicts of interest.

Any lawyer providing legal services to the Joint Board, a RegiOn~1 Service Provider
or all the Agencies is subject to the Rules of Professional condU1t (RPC) including
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14.2

a.

but notlimited to Rule 1.7, which provides that a lawyer must de line or withdraw
from representation that involves a conflict of interest unless the ffected clients

provide informed, written consents for the lawyer to undertake or continue the
representation. In the event a conflct of interest or potential con ict of interest is
perceived to exist between any of the Agenci es, the lawyer shall ot continue to

provide legal services on such matter to the Joint Board, a Regio al Service Provider
or all the Agencies unless and unti I the perceived conflict or pote tial conflict has
been resolved. The Agencies shall endeavor to expeditiously re olve any real or
potential conflicts of interest to enable such lawyer to resume pr ision of legal
services to the Joint Board, a Regional Service Provider or all th~AgenCies. The
resolution of a conflict may require the Agencies to sign informed consents in
accrdance with the R PC. In the event not all of the Agenci es ar willng to sign
informed consents in accordance with the R PC, the Agencies un erstand and agree
that representation by the a lawyer on the matter in conflct shall ease.

Lawver for Staff Assioned to Reoional Service Providers. ,

Unless legal services are obtained from other sources pursuant tL Subsection 14.1,
the staff assigned to perform the functions of a Regional Service provider may obtain
legal services from the Provider-Agency's lawyer(s) as part of th~suPPOrt provided
by that Agency. Such services shall include but are not limited t advising on
contract administration, change orders and claims; drafting and r viewing
documents; research and advice on appli cable statutes and regu ations; and
advising on responses to requests for disclosure of publ ic record . In the event a
person assigned to perform the functions of a Regional Service rovider perceives
that the Agencies are not in accord on how to proceed on matter and he/she is not
able to reach consensus among all the Agency representatives, e/she shall submit
the question or proposed action to the Joint Board for resolution rior to acting.

!

b. Because the staff assigned to perfor m the functions of Regional ervice Provider are
responsible for supporting the common interests of the Agencies as expressed in this
Agreement and as determined by the Joint Board, the Agencies xpect that their
interests wil be unified on matters for which the such persons se k legal services.
Accordingly, each Agency agrees that the provision of legal servi es by a lawyer to
the staff assigned to perform the functions of a Regional Service Provider shall be
considered a matter involving the Agencies' common interests. S bject to the
provisions of Subsection 14.2(c) below, the Agencies waive any ctual or potential
conflicts as against the Regional Service Provider and its lawyer ith regard to the
representation of the common interests of all the Agencies by sa d Regional Service
Provider's lawyer. Notwithstanding the foregoing, an Agency that is also a Regional
Service Provider may employ its lawyer to advise and represent he Agency,
individually and notjointly, on matters related to the ORCA Prog m unless a conflict
arises that is not waived by the Agencies and the lawyer cannot epresent the
Regional Service Provider without violating his/her duties under t e professional
rules.

c.
,

All attorney-client communications between such lawyer and the~taff assigned to
perform the functions of Regional Service Provider shall be avail ble to the Joint
Board members and each Agency on a privileged and confidenti i basis and may be
shared among the Agencies as if they were a single entity v is-a- is any other person
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14.3

a.

!

I

¡

or entity. Such communications may be shared, subject to the r Istrictions in
Subsection 14.1 c, d and e. i

i
iLawver for the Joint Board. ¡
i
i

The Joint Board may from time to time retain a lawyer to provide it, as a board, with
legal services related to the ORCA Program, including but not Ii ited to matters
related to the duties and obligations of the Joint Board and the R gional Service
Providers. Any agreement for such Joint Board legal services s all be entered into
by all of the Agencies. The ORCA Regional Administration Age cy shall administer
the payment process for such services in accordance with Secti n 9 and in
accordance with the BUdget established by the J oint Board. Th Agencies shall
share the costs of such legal services in accordance with the alliati on percentages
for the Development Phase until Full System Acceptance and th reafier in
accordance with the percentages in effect at the time the service are penormed, as
determined in accordance with the Operating Phase methodolog provided in Exhibit

:~ Agency expressly acknowedes and agree that such Ia~r shall have the
obligation to represent the joint interests of the Agencies as expr ssed in this
Agreement and as determ ined by the Joint Board in accordance ith this Agreement.
Each individual Agency, and its Joint Board representative(s), Sill be considered to

have a client relationship with said lawyer but the Agencies ackn wledge and agree
that they share a joint client relationship with the other Agencies nd are not entitled
to, and shall not seek, individual adv ice or representation from s ch lawyer.

Specific requests for legal services shall be made to such lawyetbY the Joint Board's
chair, vice-chair or other Board member designated to be the Joi t Board's point of
contact. All attorney-client communications between such lawye and one or more
Joint Board members shall be available to the other Joint Board embers and each
Agency on a privileged and confident ial basis and may be sharef among the
Agencies as if they were a single entity vis-à-vis any other perso or entity. Such
communications may be shared, subject to the restrictions in Su section 14.1. c, dande. ,

b.

c.

d. Any lawyer retained, or proposed to be retained, for the provisio of legal services to
the Joint Board is subject to the Rules of Professional Conduct ( PC) including but
not Iim ited to Rule 1.7. whi ch provides that a lawyer must declin or withdraw from
representation that involves a conflict of interest unless the affec ed cl ients provide
informed, written consents for the lawyer to undertake or continu the representation.
In the event a confl ict of interest or potential conflct of interest is perceived to exist
between any of the Agencies with regard to a matter covered by his Agreement, and
not all of the Agencies are wiling to sign informed consents in a cordance with the
RPC, the Agencies understand and agree that representation by the Joint Board's
lawyer on the matter in conflict shall cease. Each Agency, indivi ually or in
combination with one or more other Agencies not in conflct, ma obtain legal advice
and representation from another lawyer on such matter at their 0 n expense and
outside of this Agreement.

!

14.4 Representation of AQencies in Contested Matters. In the event one r more of the

Agencies is the subject of a lawsuit, com plaint or other contested matter, th Joint Board wil
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determine whether the matter affects the common interests of all the Agenci s. The Joint Board
may determine in its sole discretion whether joint or separate representatio is desirable and
approve a budget for joint representation on such matters. Where joint repr sentation is
authorized, the Joint Board may designate a Joint Board member or an Age cy representative
to supervise the lawyer retained to represent the Agencies. Communication between the
lawyer, the Joint Board and the Agencies on the matter wil be conducted in manner
consistent with Subsection 14.1 and 14.3.

14.5 No Liabilitv. Notwithstanding any provision of this Agreement to the ontrary, the
Agencies agree to hold each other harmless from and against any and all c I ims, demands,
lawsuits or liabilty of any kind arising out of the acts or omissions of a lawye employed or
retained to provide joint representation of all Agencies including without Iimi ation a Regional
Service Provider's lawyer, on a matter related to the ORCA Program. i

I
I15.0 LEGAL RELATIONS i
i

15.1 No Third-Part Beneficiaries. Joint Venture or Partnershio. It is und~stOOd and agreed
that this Agreement is solely for the benefit of the Agencies and gives no rig t to any other
person or entity. No joint venture or partnership is formed as a result of this Agreement. No
employees or agents of an Agency or any of an Agency's contractors or co ultants shall be
deemed, or represent themselves to be, employees of any other Agency.

I

15.2 Leoal Comoliance. The Agencies shall comply, and shall ensure th~ir respective
contractors comply, with all federal, state and local laws, regulations and or~inances applicable
to their respective obligations under this Agreement. !

15.3 Grant Aoreement Comoliance: Indemnification. The Agencies shall ach com ply with
the terms of all grant agreements between an Agency and the FT A which te ms are
incorporated herein by this reference. Any Agency which receives federal g ant funds for
reimbursement of payments made or expenses incurred in performance of ork under this
Agreement shall defend, indemnify and hold harmless each of the other Ag ncies against any
claims, lawsuits, actions, grievances, costs, losses, damages or liabilties or obligations of any
kind whatsoever which are directly or indirectly related to the terms of such gency's grant
agreement with the federal government.

15.4 Generallndemnitv to Other AQencies. Except as otherwise provide in Section 7.9 for
an agency acting as the Fiscal Agent and except as provided in Section 12. for an Agency
acting in the capacity of another Regional Service Provider, each Agency, t the maximum
extent permitted by law, shall defend, ¡ndem nify and hold ha rmless the oth r Agencies and all
of their offcials, employees. principals and agents from all claims, demands suits, actions, and
liabilty of any kind, including injuries to persons or damages to property, wh ch arise out of, are
connected with, or are due to any intentional or negligent acts or omissions f the indemni fying
Agency, its contractors (other than the RFC Contractor), and/or employees, gents, and
representatives related to the Agency's responsibilities and other work refer ed to in this
Agreement; provided, however, that if (and only if) the provisions of RCW 4. 4.115 apply to any
work under this Agreement and any such dam ages and injuries to persons r propert are

caused by or result from the concurrent negligence of Agenci es, their contr tors or employees,
agents, or representatives, the indemnification applies only to the extent oft e negligence of
each Agency, its cóntractor or employees, agents, or representatives. Eac Agency specifically
assumes potential liabilty for actions brought by its own employees against ny other Agency
and for tbat purpose the indemnifying Agency specifically waives, as respec s the other Agency

Page 40



only, any immunity under the Workets Compensation Act, RCW Title 51; an each Agency
recognizes that this waiver was the subject of mutual negotiation and specifi ally entered into
pursuant to the provision of RCW 4.24.115, if applicable. Each Agency shall reasonably notify
the other Agencies of any and all claims, actions, losses or damages that ar se or are brought
against that Agency relating to or pertaining to this Agreement. In the event an Agency incurs
attorney's fees, costs or other legal expenses to enforce the provisions of th s section against
any other Agency, all such fees, costs and expenses shall be recoverable b the prevailing
Agency.

!

15.5 Claims bv Third Parties. In the event a person or entity not part tO~iS Agreement,
other than the FTA, submits a claim to the Agencies or any individual Agen for costs,
damages or liabilties of any kind pursuant to such third part's contract with the Agencies or an
Agency, or in tort or any other legal theory, or based on the actions of a R;' anal Service
Provider, the Agencies agree to meet for the purpose of developing a joint d fense plan. The
Agencies agree to cooperate with each other as necessary in responding to and defending
against all such actions. In the event that resolution of the claim, whether b negotiation,
dispute review board recommendation, mediated settlement or judicial orde , results in
additional costs to the Agenci es, said additional costs will be shared by the gencies, except to
the extent that the additional costs are directly attributable to an individual A ency. Such
additional costs to the Agenci es may include, but are not limited to. the fully allocated labor cost
of the staff and attorneys involved in the response or defense of all such act ons and any
outside counselor consultant resources deemed necessary by the Agencie . In the event that
the additional costs are attributable to an individual Agency, said Agency is esponsible for such
costs and shall pay same within thirt (30) days of the claim's resolution. !

15.6 Waiver of Conseauential and Certain Other Damaaes. Notwjthstan~ing any provision of
this Agreement, the Agencies waive all claims against each other (and agai st each other's
offcer's, directors, employees, managers, members, shareholders, parent c mpany, affliates,
contractors, subcontractors, consultants, agents, suppliers and vendors) for any consequential,
incidental, indirect, special, exemplary or punitive damages (including, but n t limited to, loss of
actual or anticipated profits, revenues or product, loss by reason of shutdow or non-operation;
increased expense of oper ation, borrowing or financing; loss of use; or incr ased cost of
capital), and regardless of whether any such claim arises out of breach of c ntract, guarantee or
warranty, tort, product liability, indemnity, contribution, strict liabilty or any a her legal theory.
Any consequential, incidental, indirect, special, exemplary or punitive dama es incurred by any
Agency in relation to a third party shall, for all purposes of this Agreement, e deemed
consequential, incidental, indirect, special, exemplary or punitive damages i relation to any
claim brought by an Agency against any other Agency under this Agreemen. Further, this
waiver of consequential, incidental, indirect, special, exemplary or punitive amages shall
extend to claims against any Agency arising from its role as a Regional Se ice Provider.

15.7 Soecific Performance. In the event an Agency fails to perform an o~ligation und.er this
Agreement, the other Agencies or anyone of them shall have the right to br ng an action for
specific performance, damages and any other remedies available under thi Agreement, at law
or in equity.

15.8 No Obliaation for Other Aaencv Emoloyees exceot as Stated. Exce t for the
reimbursement and other express obligations under this Agreement, no Ag ncy by reason of
this Agreement assumes any responsibility for the payment of any com pen ation, fees, wages,
benefits or taxes to or on behalf of any other Agency, including its employe s, representatives,
agents, contractors or suppliers.
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15.9 Preservation of Riohts and Remedies. The Agencies' rights and re edies under this

Agreement are in addition to any other rights and remedies provided by law.

15.1 a Survival of Provisions. The provisions of this Section 15.0 shall surv ve and remain
applicable to each of the Agencies notwithstanding any termination or expir tion of this
Agreement and notwithstanding an Agency's withdrawal or removal from thi Agreement.

16.0 TERMINATION, ADDITION OF NEW PARTIES, WITHDRAWAL ANp REMOVAL
,

16.1 Termination bv Joint Board. The Joint Board may terminate this Agr~ement in its
entirety by the unanimous affrmative vote of all Agency representatives. t

16.2 Addition of New Parties. The Joint Board may approve the addition f new parties to this
Agreement and the terms and conditions for such addition. Notwithstandin the foregoing, no
new party shall be admitted under this provision unless the following conditi ns are met: The
new party shall (1) pay for its equipment and for all additional costs to acco modate its
requirements, and (2) be assessed a charge to recover a share of the plann ng, design and
implementation costs incurred by the originating Agencies. Said charge sh ii be determined by
the Joint Board upon consideration of relevant factors that may affect any 0 the originating
Agencies including, but not lim ited to, the num ber of transactions expected t be gen erated by
the new party, and the Development Phase costs incurred by the originatin Agencies. Any
charge assessed to a new party shall be allocated among the original Agen ies according to the
percentage shares applicable during the Development Phase as specified i Exhibit C.

16.3 Notice of Aoencv WithdrawaL. In the event that an Agency believes i has cause to
withdraw from this Agreement and terminate its participation in the RF C Co tract, it shall give
written notice to the Joint Board, which shall include the following informatio ,as a minimum:

a. An explanation of the circumstances causing the Agency to believe~ l ithdrawal is
necessary;

b. A description of the probable im pacts on the other Agencies from th withdrawal (to be
developed in collaboration with the Regional Service Providers);

c. A description of the probable impacts to the scope, schedule and bu ge t of the RFC
Contract (to be developed in collaboration with the Regional Service Providers);

d. A description of the alternatives to withdrawal that have been evalua ed by the Agency;
and

e. A proposed withdrawal work plan that will identify all necessary acti ns which need to be
undertaken to effect the withdrawal (to be developed in collaboration with the Regional
Service Providers).

16.4 Joint Board Action on ProDosed WithdrawaL. Upon receipt of the ab ve-described notice
and information, the Joint Board wil convene a special meeting to review a d consider the
request for withdrawaL. The Joint Board wil develop a report of its Findings and
Recommendations within thirt (30) days of its special meeting, which shall e presented to the
withdrawing Agency's governing board. This report shall include as a mini urn:

a. A description of the estimated impacts on the Agencies, separately nd as a whole, from
the withdrawal;
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b. A description of the estimated impacts to the scope, schedule and b~'dget of the RFC
Contract, including the costs to modify the RFC System to effect suc withdrawal as well
as costs that wil need to be re-apportioned to the remaining Agenci s;

c. A descnption of the alternatives to withdrawal that have been eval ua ed by the Agency
and the Joint Board;

d. A recommendation regarding either: i
i. a proposed withdrawal work plan that will identify all necessa~ actions which

need to be undertaken to effect the withdrawal; or '

ii. proposed alternatives to the withdrawaL. I
16.5 Aaencv Decision on Withdrawal. Upon receipt of the Joint Board's Fjindings and
Recommendations, the withdrawing Agency's governing board shall review ~he information
contained therei n and decide whether to withdraw subject to the terms and onditions set forth
by the Joint Board, including an assessment of any reasonable costs (to inc ude assessment
rationale, assumptions and documentation) that shall be re-apportioned to t e Agencies and/or
paid by the withdrawing Agency.

16.6 Assianment of Withdraw in a Aoencv Grants: Liabilties Retained. An Agency shall assign
any RFC Project grants to the remaining Agencies upon its withdrawal from$hiS Agreement. In
addition, the withdrawing Agency shall be responsible, as required, for repa ment to the FTA of
any grant funds previously spent in relation to the RFC Project. The withdr ing Agency also
agrees to defend and indemnify the remaining Agencies should the FTA re uire repayment of
grant funds at a later date.

16.7 Retention of Cost Obliaations and Damaaes. In addition to being Iia Ie for its share of
RFC Project costs to and including the efftive date of withdrawal, the with rawing Agency
shall be solely liable for actual damages and add itonal costs to the other A encies arising out of
or resulting from such withdrawaL. The Joint Board shall determine the am unt of such
damages and additional costs and notify the withdrawing Agency of the am unt owing to each
ofthe Agencies. The determination of the Joint Board shall be final subject 0 the dispute
resolution procedures set forth elsewhere in this Agreement. The withdrawi g Agency shall pay
the amount within ninety (90) days after the effective date of withdrawaL.

16.8 Dealinas with RFC Contractor uoon WithdrawaL. No Agency shall c mmunicate a notice

of termination to the RFC Contractor prior to the Joint Board's and Agency overning boards'
completion ofthe processes set forth in this Section 16.0. Following appro i from the Joint
Board, the Contract Administrator or ORCA Operations Manager shall com unicate to the RFC
Contractor such Agency's notice of termination. i

16.9 Involuntarv Removal of Aoencv. Notwithstanding the voluntary With;rawai and

termination provisions in Subsections 16.3 through 16.8, the Joint Board m y, for cause,
remove an Agency and terminate the Agency's rights to participate in the R C System. Cause
may include, but is not limited to, failure to act in good faith in participating i the Joint Board
and willful, arbitrary failure to approve and appropriate funds necessary to p y the Agency's
share of the costs under this Agreement. If an Agency brings a charge aga nst another Agency
under this Subsection 16.9, neither the Agency bringing the charge nor the gencyagainst
which the charge is brought shall have any voting rights on the issues raise before the Joint

Board. To remove an Agency under this Subsection 16.9, there shall be a inanimous vote in
support of removal by all Agency representatives to the Joint Board, except for the
representatives of the chargi ng and charged Agencies. An Agency that is r moved from the
RFC System under this Subsection 16.9 shall pay such costs as may be as, essed by the Joint

I

I
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Board taking into account all costs to the other Agencies caused by, arising put of or resultingfrom such removaL. .

I

i
,

17.1 Effective Date. This Amended and Restated Interlocal Cooperation lgreement shall

take effect on the date when all Agencies have signed the Agreement and s~all remain in effec
unless terminated in accordance with the provisions of Section 16.0. ¡

i

17.2 Filina of Aareement. Pursuant to RCW 39.34.040, prior to its entry ilto force, this
Agreement shall be filed with the auditors of the counties of Snohomish, Pierce, Kitsap and King
or, alternatively, listed by subject on an Agency's web site or other electronitally retrievablepublic source. ¡
17.3 Time of The Essence. The Agencies recognize that time is ofthe es~ence in the
performance of the provisions of this Agreement. :

i

17.4 Aaencies Not Relieved of Statutory Obliaation. Pursuant to RCW 3~.34.030(5), this
Agreement shall not relieve any Agency of any obligation or responsibility irm~ posed upon it by
law except that to the extent of actual and tim ely performance thereof by th Joint Board, the
performance may be offered in satisfaction of the obligation or responsibilty.

17.5 Liability Insurance Reauired of Aaencies. Without limiting any Agen1y's defense and

indemnification obligations under thi s Agreement, each Agency shall maint~in in force, at all
times during the term of this Agreement, a policy or policies of Commercial eneral Liability
insurance with limits not less than $1 millon with insurance carriers author" ed to do business in
the state of Washington, which have a B est's rating of no less than A: VIII. ~f an Agency is self-
insured, or is a member of a self-insurance pool, a certification of self-insur nce covering the
activities of the Agency in the R FC ProjectORCA shall constitute com plian e with this
insurance requirement. Upon request of the Joint Board, each Agency shall submit
documentation demonstrating its compliance with this insurance requireme~t.

17.0 GENERAL PROVISIONS

17.6 Purchase of Insurance bv Joint Board. The Joint Board is authoriz to purchase
liabilty insurance with an appropriate deductible to protect the Agencies du ing the Operating
Phase, provided that the funds to purchase such insurance are available in he Budget. The
insurance carrier or carriers providing such insurance shall be authorized to do business in the
state of Washington and each have a Best's rating of no less than A: VIII.

17.7 Nondiscrimination. The Agencies shall comply with the nondiscrimi ation requirements
under federal and state laws, regulations and grants applicable to the RFC reject.
Nondiscrimination requirements shall include, but not be limited to, contract rs, consultants and
other third part vendors engaged on the RFC Project.

17.8 Reservation of Riahts under Previous Aareements. The Agencies r serve any rights,

powers, privileges, authority, liabilties, obligations and duties set forth in or rovided by any
previous agreement executed by an Agency related to activities, actions an decisions
precedent to the RFC Project. This Agreement shall not be construed in de ogation of any such
rights, powers, privileges, authority, liabilties, obligations and duties.

I

17.9 No Waiver. No term or provision of this Agreement shall be deem e1 waived and no
breach excused unless such waiver or consent shall be in writing and Signer by the Agency or

I
i

i

i
,
i
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Agencies claimed to have waived or consented. Waiver of any default of th Agreement shall
not be deemed a waiver of any subsequent default. Waiver of breach of an provision of this
Agreement shall not be deemed to be a waiver of any other or subsequent reach. Waiver of
such default and waiver of such breach shall not be construed to be a modi cation of the terms
of this Agreement unless stated to be such through written approval of all A encies.

17.1 a No Assianment. No Agency shall transfer or assign a portion or all ~f its responsibilities
or rights under this Agreement, except with the prior authorization of the JOift Board.

17.11 Maintenance of Records: Riaht of Access To Records. Each Agenc ,when acting in its
individual capacity and when acti ng as a Regional Service Provider, shall e tablish and maintain
accounts, and keep records and documents, as required by state law and g ant provisions and
in accordance with such policies, procedures and retention schedules as ar established by the
Joint Board. The ORCA Regional Program Administrator wil advise the Joi t Board of what
records need to be retained by indivi dual Agencies and Regional Service P viders. Any
accounts, records and documents related to matters under this Agreement hall be subject to
inspection, review or audit by the Joint Board or any Agency. ;

17.12 Public Disclosure. Each Agency shall be responsible for resPOnding~O public di sclosure
requests addressed to the specific Agency in accordance with the Public Di losure Act (RCW
42.56) and such procedures as may be established by the Joint Board. !

!

17.13 Ownershio of Tanaible Prooert. Tangible propert paid for by an A ency under this
Agreement shall be owned and in th e care and custody of the Agency. Eac Agency shall take
all reasonable and necessary actions to protect such property. Each Agen shall comply with
requirements of grant agencies for the proper management of such proper . The Joint Board
shall not be deemed to own any propert. In the event an Agency withdraw or is terminated
from participation in this Agreement or if this Agreement is terminated, the gency s hall retain
all property purchased by it or interests in propert to the extent it has paid i. s share of the
costs. Disputes about ownership of property shall be presented to the Joint Board.

17.14 Disoute Resolution. If one or more Agencies believes another Agen y has failed to
comply with the terms of this Agreement, the affected Agenc ies shall attem t to resolve the
matter informally. If the Agencies are unable to resolve the matter informall ,it shall be
forwarded for discussions by the highest executive of each Agency. If this rocess fails to
resolve the matter within thirty (30) days after such referral, except as expr ssly set out
elsewhere in this Agreement where referral to the Joint Board is required fo final resolution, an
Agency may then pursue any legal remedy available to it or the Agencies m y agree to submit
the matter to mediation. If the Agencies submit the matter to mediation and the matter is not
resolved, then the aggrieved Agency shall be entitled to pursue any legal remedy available.

17.16 Amendment Onlv In Writina. Except for exhibits which may be ametded by the Joint
Board, this Agreement may only be amended by a written amendment that i approved by each
Agency's governing board. I
17.17 Notices. Notices, demands or other written communications reqUirel under this
Agreement to be given to other Agencies, the Joint Board or both the Joint foard and other
Agencies shall be provided as set forth in Exhibit i. I

i

17.18 Choice of Law: Venue. This Agreement shall be interpreted and co structed according
to and enforced under the laws of the state of Washington. T he Agencies a ree that the
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Superior Court of King County, Washington shall have exclusive juriSdictionJand venue over any
legal action arising under this Agreement.

17.19 InteQration. The Agencies agree that this Agreement is a complete xpression of the
terms herein and any oral or written representations or understandi ngs not i corporated hereinare excluded. !

i

17.20 Counterparts. This Agreement shall be executed in counterparts, a one of which shall
be deemed to be an original, and all of which together shall constitute one a d the same
instrument.

INTENTIONAllY LEFT BLANK
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18.0 SEVERABILITY ,
If any of the provisions of this Agreement are held to be inval id, ilegal or unlnforceabie by a
court of competent jurisdiction, the remaining provisions shall remain in full rce and effect. To

that end, the prov isions of this Agreement are declared to be severable. I

IN WITNESS WHEREOF, authonzed representatives of the AgenCíeJ have signed their
names in the spaces provided below. i

Central Puget Sound Regional Transit
Authority ("Sound Transit"

Chief Executive Offcer

Date:

King County

Transit General Manager

Date:

Pierce County Public Transportation
Benefit Area ("Pierce Transit")

Chief Executive Offcer

Snohomish County Pub ic Transportation
Benefit Area ("Commun ty Transit"

f

I

Chief Exec~tive Offcer
!

I

I

Kitsap County Public Tr :insportation Benefit
Area ("Kitsap Transit"

Date:

Executi e Offcer

Date:

City of Everett ("Everett 

I 

Transit")

Mayor, or by hils designee

I

Date: Date:
State of Washington, acting thr ough the
Washington State Department of Transportation,
Ferries Division ("Washington State Ferries")

Assistant Secretary for Washington State Ferries

Date:
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EXHIBITS TO RESTATED AND AMENDED ILA

Exhibit A-1 Project Team Plan - Development Phase +
Attachment 1 to Exhibit A-1 Agency Site Manager Job Description - Develo ent Phase
Exhibit A-2 Agency Site Manager Job Description -Operating Phase
Exhibit B-1 Contract Administration Plan ~ Development Phase i
Attachment to Exhibit B-1 Non-Disclosure Agreement i
Exhibit B-2 ORCA Operations Agency - Duties and Res ponsibilties ¡

Exhibit B-3 ORCA Regional Program Administration Agency - Duties And Responsibilities
Exhibit C Finance Plan - Development Phase

Exhibit D-1 Regional Cost Sharing Formula - Operating Phase ¡
Exhibit D-2 ORCA Program Cost Categories for Annual Budget - Operatin~ Phase
Exhibit D-3 Ten Year Budget Plan - Operating Phase i
Exhibit D-4 Invoicing and Bil Paying Procedures - Operating Phase !
Exhibit E-1 E-Purse Allocation iExhibit E-2 Retail Pass Allocation ~
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Regional Mail Center - Description of Duties
System Security Plan
Notices By An Agency To Other Agencies And Joint Board

Exhibit F-1

Exhibit F -2

Exhibit G-1
Exhibit G-2
Exhibit H
Exhibit I



ExhibitA.1 Project Team Plan. Development Phase

Contract Administrator

Pnmary responsibility, as directed by the Joint Board, for overall pro ram management of the
collaborative regional elements of the RF C Project, to include supe ¡sion of the Project Team
and support services, the Contractor, and Joint Consultant contract dministration. Note: The
individual Agency Site Managers are considered to be key participa ts of the Project Team,
however they report solely and di rectly to the organization they repr sent.

Provide planning and ad ministrative coordination with the Agency Si e Managers.
;

Report to and provide administrative coordination with the Joint Board. This coordination shall
include, but not be limited to, monthly project scope, schedule, budg t and outstanding
issue/resolution updates.

Provide support to the individual agency project-related needs and r~ui rements. In the event
these individual agency requirements are in conflict, the Contract Ad inistrator shall present
to the Joint Board for its action, an issues summary and recommend d resolution.

i

Develop, monitor, and recommend to the Joint Board, as required, r,visions to RFC Project
scope, schedule, budget, and finance pi ans. i

As directed by the Joint Board or within delegated authorities as set rorth in this Agreement,
provide primary direction (i.e. "single point of contact") to consultant~ and the Contractor.

i
i

As directed by the Joint Board, identify and develop resolution stratejies for policy issues
such as labor, fares, customer services, budget, resource deploymept, service contracts,marketing, etc. i
As directed by the Joint Board. implement, monitor and recommend evisions, as required, to
the Agency Business Rules adopted to provide technical guidance t the contractor and policy
guidance to the Agencies.

o Approach for conversion of current pass holders to s

o Approach for conversion of current cash riders to sm rt cards;

o Approach for transitioning current institutional accoun s to smart cards; and

o Approach for transitioning to this Agreement from cur ent Regional Fare
Revenue Reconcilation Agreement (dealing with Pug t Passes) which is not
participated in by all of the parties to this Agreement.

As directed by the Joint Board, facilitate the development of a RFC roject rollout plan which
includes, but is not limited to, the following elements:

As directed by the Joint Board, faciltate the development of uniform agreements to be used
by the Agencies during the RFC Contract including, but not limited t ,the following:

o Business Accounts: This agreement wil set forth the ontractual relationship
between the employer/organization and the Agency nd include provisions
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regarding billng arrangements, card issuance, accou t management tools
available to the employer/organization, etc.

o Retail Revalue Entities: This agreement will set fort t e contractual
relationship between the retailer and the Agency and include provisions
regarding the duties required of the retailer, biling arr ngements, merchant of
record responsibilties, etc.

ISrrechnical Manager

The Regional Technical Manager shall perform duties as delegated y the Contract
Administrator, who may include, but not be Iim ited to those noted bel w.

Primary responsibilty for contractor/Agency technical coordination t ensure implementation
of the RFC System in accordance with the RFC Contract requireme ts, implementation plan
and schedule, and all other deliverables. All contract requirements II be tracked using theRequisite Program. ,

¡

Coordinate Contractor and Agency Site Manager technical activities ~elated to design,
development, implementation, test, delivery, and operation of the RFlc System.

Monitor the Contractor and Agency performance and compliance re~arding technical
elements; report on status and recommend revisions as required. '

Monitor RFC Project schedule, report on status, and initiate action, Js necessary, to maintain
schedule related to technical elements. I
Conduct regular status meetings with the Contractor and Agencies ttidentify and track
technical issues and problems and provide a complete report to the ontract Administrator.

Maintain database of RF C Contract technical requirements, and revi e existing requirements
and/or develop new requirements as needed. ;

Identify and document the need fe revised andlor new Agenc Busi~ess Rules.

As directed by the Contract Administrator, coordinate review.and ap~roval of technical
contract deliverables. !
As directed by the Contract Administrator, coordinate change orders for appropriate
approvals.

As directed by the Contract Administrator, coordinate Contractor Retuests for Information
(RFI).

Budget & Contract Control Manager
;

The Budget and Contr act Control Manager wil perform duties as del~gated by the Contract
Administrator, who may include, but not be lim ited to, those noted bilow.

Exhibit A-1 Page 2



I

I

Primary responsibilty for regional projec budget, regional grant appl~cations and all regi onal
project financial reporting, invoice reconciliation and payments. I

Coordinate with the Fiscal Agent for tasks related to the joint adminiJtration of the regional

invoice payment process and to ensure proper accounting treatmen~ for the R FC Projec.

Coordinate with Agency Site Managers and their budget staff to ens~re, as appr opriate,
regionally consistent cost accounting. I'
Provide the Agency Site Manager's with regional project budget info mation as required to
meet each agencies i nternaJ project reporting requirements. !

Develop and monitor one or multiple database(s) to track the RFC V~ndor Contract '
specification and deliverable compliance and progression of work stedule adherence.

Develop, monitor and manage a system to generate all Change Ord~rs, monthly budget
reports, budget revisions, contractor payments, and Agency invoice~ for contractor and all
other shared or individual Agency payments. :

I

Project Assistant

Provide administrative support to the Project Team staff, Agency sit~ managers and JointBoard. :
Maintain RFC Project records, files and other documentation.

Agency Site Manager(s) I
Note: The individual Agency Site Managers are considered to be ke~ participants of the
Project Team, however they report solely and directly to the organizltion they represent.

The Agency Site Manager job description is set forth in Attachment i'. The position's key
responsibilities are noted below:

Primary responsibilty to coordinaæ all internal Agency resources to ~eet all RFCContract
scope and schedule requirements or negotiate revisions as requiredf

Primary Agency point of contact/authorized offcial to give direction tb the Contract
Administrator, joint consultants and/or the Contractor, as required. I

I
i
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Attachment 1 to Exhibit A-1 Agency Site Manager Job Descri tion - Development
Phase

Each Agency shall appoint a Site Manager or contract with anothe r gency to provide a Site
Manager with the responsibility and authority to make decisions for t at Agency that wi II allow
the overall project to maintain scope, schedule, and budget. The Sit Manager, as each
Agency's Contract Administrator, wil be a key participant on the Pro ct Team and wil meet
regularly with the Project Team, joint consultants, and the Contracto . The Agency Site
Manager reports solely and directly to the organization they represe t.

1. Primary Responsibilties

a. Serve as primary Agency point of contact/author ized lffCial for the Contract
Administrator, Fiscal Agent, joint consultants, and/or t~e Contractor asrequired; :

b. Advise the Project Team on projec status, technical1ptions, and implications
for individual Agency activity; ,

c. Coordinate all internal Agency resources to meet all tintract scope and

schedule requirements or negotiate revisions as requ red;
d. Coordinate the Agency review and approval of all tec nical design and

functionality of the system;
e. Attend regular (e.g., weekly) regional meetings to disluss projec issues.

2. Secondary Responsibilties

a. Brief all internal Agency staff about the RF C Project; ~
b. Ensure that all internal Agency staff cooperate with th Contractor and its

subcontractors in the execution of the RFC Project;
c. Provide necessary interface specifications for all exis~ing Agency systems

required for the RFC System; i
d. Facilitate communication with contractors and suppliers of existing systems or

equipment as required; I
e. Provide plans and drawings of Agency facilties and v~hicles as required;
f. Coordinate appropriate the Contractor access to required locations for the

purpose of system equipment installation; t
g. Arrange for installation space and adequate facilities or installation crews;
h. Arrange for installation space within or near the bus d pot bases to house the

DACS and WOOLS equipment;
i. Assist in the coordination and scheduling of vehicles or installation and testingpurposes; !
j. Facilitate interaction and information exchange in s u~port of testing;

k. Participate in the testing of interfaces to all legacy sy tems;
i. Witness and approve tests during various phases of t e project including, as

applicable, factory acceptance testing, system integr tion testing, system
commissioning testing, beta testing, and acceptance t sting pr ocedures;

m. Provide access to vehicles, bases, parking lots, ferrie (as applicable), and
back offce locations for installation and testing of the F C System;

n. Review training documentation and coordinate Agen y staff attendance at
training classes;

o. Provide equipment and system support as indicated!y the "Maintenance

Services Chart" in Division II, section 6.11-10.1 of the FP;
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!

I
!
I
i
I

p. Provide classroom faciltis for training Agency persolnei in Contracor-provided classes. I
3. Qualifications and Experience I
The Site Manager shall act as each Agency's Contract Administrato~ and possess thefollowing: 'I

a. Experience developing and monitoring project bUdgej, work schedules, and

status reports;

b. Experience planning. organizing, and directing the w k of project consultants,
contractors, and staff; i

c. Experience negotiating with vendors and monitorin~ndor performance;
d. Experience establishing work plan details, reporting p ogress, and anticipating

and resolving project diffculties; and
e. Experience installng and testing new hardware, so are, and data

communication networks, as related to a project.
i

!

4. Time Commitment

As Needed
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Exhibit A-2 Agency Site Manager Job Description -Operating P ase

Each Agency shall appoint a Site Manager who wil function as the s ngle point of
contact for the ORCA Operations Manager, the ORCA Regional Pro ram Administrator
and the other ORCA Regional Service Providers. In this role the Sit Manager is
responsible for coordinating with internal Agency staff in order to res ond appropriately
in a timely manner. The Site Manager shall be endowed with reaso able author ity to
make most decisions required for effcient and timely administration f the ORCA
System. Where the Site Manager is not authorized to make decisio s for the Agency
(e.g., the Agency bank accounts or fare policy), the Site Manager is esponsible for
identifying the Agency representative who wil communicate with the ORCA Regional
Service Providers. The individual Agency Site Managers are consid red to be key
participants in the regional aspects of the ORCA Program, however hey report solely
and directly to the Age'ncy they represent.

1. I

i

a. Serve as primary Agency point of contact/authorized ffcial for the ORCA
Operations Manager, the ORCA Regional Program A ministrator, the
other ORCA Regional Service Providers, Joint Consu tants, and/or the
RFC Contractor as required;

b. Coordinate all internal Agency resources to meet all gency requirements
in this Agreement and the RF C Contract;

c. Identify the appropriate authorized Agency represent tives to

communicate with the Regional Service Providers in reas where the Site
Manager is not authorized to give direction on behalf f the Agency;

d. Promptly advise the ORCA Operations Manager or th ORCA Regional
Program Administrator, as applicable of any perform nce issues by the
RFC Contractor or Joint Consultants;

e. Coordinate the Agency review and approval of all cha ges, updates or
upgrades to the technical design and functionality oft e ORCA System;

f. Attend regular (e.g. weekly) regional meetings to disc ss system

operating and/or administration issues and participat in the summary of
regional system performance and issue identification.

Primary Responsibilities

2. Secondary Responsibili ties

a. Inform, as appropriate, internal Agency staff on systetl matters to enable

an effcient and accurate com munication process
b. Ensure the cooperation of all internal Agency staff wit the R FC

Contractor and Joint Consultants as required for the perations and
administration of the ORCA System.

c. Provide, as required for system updates, upgrades orl changes, the

necessary interface speCifications for all existing Age~cy systems;
d. Faciltate, as required for system updates, upgrades r changes,

communication with the contractors and suppliers of xisting systems or
equipment as required;

e. Provide plans and drawings of Agency facilties and v hicles as required;
f. Coordinate appropriate approvals for the RFC Contra tor to access

required locations for the purpose of site surveys or s stem equipment
repairs or installation;
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g. Assist in the coordination and schedu ling of vehicles fpr installation andtesting purposes; i
h. Coordinate all necessary staff and resources to sup~rt testing activities;
i. Participate in the testing of all new releases or other pes of testing, as

required;
j. Review new or updated training documentation and ct0rdinate Agency

staff attendance at training classes; ,
k. Provide equipment and system support as indicated l the "Maintenance

Services Chart" in Division II, section 6.11-10.1 of the FC Contract;

3. Qualifications And Experience

The Site Manager shall either possess the following experience, or Î'sume primary
responsibility for the performance multi pie Agency staff that will peri rm work requiring
this experience:

a. Experience developing and monitoring operating budqets, work

schedules, and status reports; i
b. Experience planning, organi zing, and directing the wdrk of staff,

consultants, and cotractors; I
c. Experience monitoring vendor penormance; ~
d. Experience establishing work plan details, reporting p ogress, and

anticipating and resolving issues; and
e. Experience installng and testing new hardware, so are, and data

communication networ ks, as related to a project. I

4. Time Commitment I
iAs Needed i
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Exhibit B-1 Contract Administration Plan - Development Phase

A. Purpose

1. This Contract Administration Plan is included to set forth the eneral contract

administration activities and actions that are to be managed or taken by the Contract
Administrator, Joint Board or Agencies. The Agencies inten d that th authorities of the
Contract Administrator and Joint Board are to be generally consisten with the usual grants
of authorities for administration of contracts awarded by a publi cage cy, notwithstanding
the fact that each Agency may have specific policies and practices r fated to contract
administration that are different from those described herein.

2. This Plan is intended to be consistent with grant requirement established by the

Federal Transit Administration (FTA). If FTA grant requirements din r from provisions in
this Plan, the FTA grant requirements shall prevaiL.

3. In general, the Joint Board has responsibilty for overseeing t e performance of the

Project Team, Joint Consultants and the Contractor. The Contract ministrator has
responsibilty for the day-to-day management of the Project Team. he Contract
Administrator shall be responsible for managing the adm inistration 0 the RFC Contract
and contracts with Joint Consultants, and shall make all decisions e cept those decisions
identified in this Agreement that shall be made by the Joint Board or overning bodies of
the Agencies consistent with the level of monetary expenditure auth rized by the Joint
Board. The Contract Administrator, and members of the Project T e m designated by the
Contract Administrator, wil monitor the performance of Joint Consul nts and the
Contractor and maintain a contract administration system that ensur s that the consultants
and the Contractor perform in accordance with the terms, conditions and specifications of
the contracts.

4. The Agencies acknowledge that it is essential the Contract A ministrator serve as
the sole communication conduit with Joint Consultants and the Cont actor. Except for the
limited roles of the Agency Site Managers, the Agencies and memb rs of the Joint Board
shall refrain from communicating directly with the Joint Consultants nd the Contractor,
unless specifically designated by the Contract Administrator. Howev~r, each Agency may
communicate directly with the Contractor as necessary for specializ~d applications (which
are the sole responsibility of the Agency). I
5. The Agencies acknowledge that the RFC Project has been d signated an ITS test

site. The Agencies shall cooperate in meeting the ITS test site requi ements and, to the
extent possible, provide evaluation data i neluding before and after e ectiveness data. All

eosts related to meeting the IT S test site requirements shall be shar d by the Agencies.

B. Definitions

1. Contract Administration is the post-award administration of th contract to ensure

compliance with the terms of the contract by both the Contractor or consultant, as

applicable, and the Agencies.

2. Contract Administrator's D9cumentation is the documentatio contained in the

contract file maintained by or on behalf of the Contr act Administrator The documentation
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I

describes the actions taken by the contr acting parties in accordanC~With the requirements
of the contract and documents the decisions made in the administra ion of the contracts.
This file shall contain a Contract Folder, which shall contain the offc al documentation
relating to the procurement, award, execution, administration and cl seout of the .co ntract.
The file shall, as a minimum, include the following materials:

a. Executed contract and notice of award; l
b. Letter of credit, performance and payment bonds, or approv d alternative security,

bond-related documentation, and correspondence with any s reties or banks;
Contract-required insurance documentation; ~
Post-award (pre-performance) correspondence from or to th~ consultant or
contractor or other governmental agencies; iNotice to proceed; !
Approvals or disapprovals of contract submittals required bY~' he contract and

requests for waivers or deviations from contractual requirem nts;
Modifications/changes to the contracts, including the rational for the change,
change orders issued, and documentation, including price/c st analysis
documentation, reflecting any time and increases to or decre ses from the contract
price as a result of the modifications; .
Documentation regarding settlement of claims and disputest' cluding, as
appropriate, results of audit and legal r eVie. ws of the claims nd approval by the
proper authority of the settlement amount;
Documentation regarding any stop work and suspension of ork orders and

termination actions (convenience as well as default); and
Documentation relating to contract close out. i

!

c.
d.

e.
f.

g.

h.

i.

j.

Any Agency may request copies of the Contract Folder or the Contr ct Administrator's File,
particularly if required to satisfy grant requirements. If an Agency reeives a public
disclosure request for any of the materials in the Contract Folder, th Agency may forward
the request to the Contract Administrator, who shall administer it in ccordance with the
policies and practices of the Agency with whom the Contract Admini trator is employed.

3. Change Order includes any written change to the contract te ms, conditions,
specifications, scope, schedule or price, and may be either bilateral r unilateral.

C. RFC Contract

1. The Agencies agree that the Contract Administrator shall act as the sole conduit for
communications to and from the Contractor relating to the administr tion of the RFC
Contract, unless the Contract Administrator specifically authorizes 0 herwise. However,
each Agency may communicate directly with the Contractor as nece sary for specialized
applications (which are the sole responsibility of the Agency).

2. For the RFC Contract, the Contract Administrator is responsi Ie for the following
functions. The Contract Administrator may delegate specific activiti s required to perform
these functions to various members of the Project Team:

a. Monitor compliance with contract terms & conditions;

b. Coordinate communications and information with de sion-making board;
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c. Coordinate with the Agency Site Managers to review ontractor milestone
deliverables, per the prescribed 45-day agency revie time frame. The task
and time decomposition of the 45-day review period i generally understood

to be as follows - described in business days: 1) Can ract Administrator
receives electronic copies of contractor documents a d distributes one set
to each Agency Site Manager (1 - 2 days); 2) Agency Site Manager
duplicates material, as required, and distributes intern lIy to reviewers (3 - 4
days); 3) Individual staff review period (10 days); 4) A ency Site Manager
performs internal coordination necessary to clarify co ments and/or
reconcile differences of opinion and prepares one co soli dated agency
response which is submitted to the Contract Administ ator (5 days); 5)
Contract Administrator prepares one consolidated dra regional response
and identifies issues and/or differences of opinion, w ich is provided to the
Agency Site Managers (5 days); 6) Contract Administ ator and Agency Site
Managers meet to resolve conflicts/issues; Contract dministrator prepares
one final regional response which is submitted to the ontractor (5 days).

Monitor the Contractor's compliance with federal, statf and local law andregulations; !
Monitor regional project compliance by the Contract01 and Agencies with
banking and financial laws, regulations & rules; !

I

Recommend to the Joint Board approval of additionall card applications and
revenue by Agencies;

i

Recommend to the Joint Board approval of the contr¡ctor1s publicity
materials and work~related copy by Agencies;

Coordinate regional communications with Site Manag, rs and facilties;

Monitor compliance with the submission of contract d?cumentationrequirements;, I
Coordinate audits by the Agencies or state/federal 0Tiais;

Monitor compliance with federal Section 504, ADA a other federal and
state civil rights requirements;

Individual Agencies may acquire grant funds, which tandate compliance
with specific requirements. To the extent that the g ra tee Agency gives the
Contract Administrator written notification of any such grant requirements,
the Contract Administrator wil use good faith efforts t comply with suchgrant requirements; i
Review and approve training program and instructors

Conduct post-award orientation with Project Team, AlenCies and the
Contractor;

Serve as communication conduit between Agencies nd the Contractor;

I

d.

e.

f.

g.

h.

i.

j.

k.

i.

m.

n.

o.
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p.

¡

i

I

i

Respond to information and public disclosure requests from the public andmass media; I
Monitor progress and performance by the Contractor;

Oversee compliance with inspections and testing req irements;

Monitor compliance with quality assurance and contr I plan;

Monitor compliance with program management, prog ss and performance
monitoring plan;

Identify and resolve performance deficiencies;

Confirm quality and quantity of work performed;

Manage Ch ange Order/amendment process;

Perform cost/price analysis of Change Orders and ajendments as
necessary;

Manage the invoice review, approval and payment pr cesses;

Monitor expenditures and report to Joint Board; ¡

Administer the claims and disputes processes; I

Administer the defective work, materials or services p~ocesses;

Administer warranties and guarantees; I

Manage the contract closeout process;

Prepare and maintain the Contract Folder;

q.

r.

s.

t.

u.

v.

w.

x.

y.

z.

aa.

bb.

cc.

dd.

ee.

Comply with records retention requirements for Contract Folder.

3. The Contract Administrator shall develop or cause to be dev

procedures and practices for the items listed above. The Contract
amend such procedures and practices as necessary to meet grant c
requirements, and R FC Project needs.

loped appropriate

ministrator may
nditions, legal

D. RFCS Contract Change Orders and Amendments

Any Agency may request a Change Order to the RFCS Contract by ubmitting a written
request to the Contract Administrator. The request shall describe th additional work

requested, the estimated cost of such additional work, and the expe ted benefit of such
additional work. If the Contract Administrator approves the request, e or she wil proceed
with the negotiation and approval of the Change Order according to he procedures
outlined in this subsection. If the Contract Administrator denies an gency's Change Order
request, the Agency may submit the issue to the Joint Board for res lution.
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I

All costs associated with Change Ord ers requested by an Agency thJt ar e determined by
the Joint Board to be for the sole benefit of that Agency shall be bor~e entirely by the
Agency rather than as a shared regional cost. I

The Contract Administrator shall notify each Agency of each C hang Order and
amendment the Contract Administrator approves. Each Agency del gates to the Contract
Administrator its authority to negotiate and approve Change Orders nd amendments, if
each Change Order and amendment:

a.
I

does not exceed $50,000 in added contract cost; l

does not, when combined with all other Change Orde s, add more than
thirt (30) days to the performance schedule of each hase of the contract;and ,b.

c. does not, when added to all Change Orders approve through this
delegated authority, exceed a total of $250,000 in add d contrac t costs; and

does not create a change to the RF C system architec ure; and

does not exceed the RFC Project Budget.

d.

e.
I

4. The Contract Administrator may request that the Joint Board ~uthorize from

available contingency funds an additional amount for Change order: if the cumulative total
in paragraph 3.c above is reached. The Joint Board may authorize dditional amounts at
levels it deems appropriate provided the RFC Project Budget is not xceeded.

5. Prior to signing a Change Or der or amendment that exceeds the above Iim itations,

the Contract Administrator shall obtain the approval from the Joint Bard.

E. RFCS Contract Claims

During the RFCS Contract, the Contractor may fie a Contract Claim to request additional
time and/or money. The Contract Administrator shall notify each Ag ncy of each Change
Order and/or amendment the Contract Administrator approves or rej cts as a result of a
Contract Claim filed by the Contractor. Each Agency delegates to th Contrac t
Administrator its authority to negotiate and approve Contract Claims subject to the same
limitations as regarding Change Orders set forth in paragraph D abo e.

F. Joint Consultant Contracts

1. The Agencies agree that the Contract Administrator shall act as the single conduit
for communications to and from consultants relating to the administr tion of Joint
Consultant contracts, except as specifically authorized otherwise by he Contract
Administrator. However, each Agency may communicate directly wi h Joint Consultants as
necessary to enable the consultants to perform work tasks.

2. Each Agency's Site Manager shall be responsible for coordi ating communications

with the Joint Consultants. An Agency's Site Manager shall:
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a.

i

¡

Coordinate with the Contract Administrator on a regUIlr basis to avoid
conflicts and interface disconnects; ~
Provide information to consultants as requested for e ch task deliverable;

Identify Agency staff for consultants to interview and rovide existing
documents to consultants; L
Collect information and provide it to consultants base~ on te mplates as
provided by consultants; and

Create a record and provide a copy to the Contract A ministrator of the
review and comments submitted by an Agency to con ultants

b.

c.

d.

e.

G. Joint Consultants Contract Change Orders and Amendment

i

1. The Contract Administrator shall notify each Agency of any hange Orders and

amendments the Contract Administrator approves. Each Agency de egates to the Contract
Administrator its authority to negotiate and approve Change Orders nd amendments, if
each Change Order and amendment:

a. does not exceed $10,000 in added contract cost;
i

does not, when combined with all other Change Orde~s and amendments,
add more than thirt (30) days to the performance sc~edule of each phaseof the contract; and ,
does not, when added to all Change Orders and ame dments approved
through this delegated authority, exceed a total of $1 0,000 in added
contract costs.

b.

c.

2. The Contract Administrator may request that the Joint Board uthorize from

available contingency funds an additional amount for Change Order if the cumulative total
in paragraph 1.c above is reached. The Joint Board may authorize dditional amounts at
levels it deems appropriate provided the RFC Project Budget is not xceeded.

3. Prior to signing a Change Order or amendment that exceeds the above /imitations,

the Contract Administrator shall obtain the approval from the Joint Bard.

H. Deliverables Under Joint Consultant Contracts

Each Agency shall review proposed contract de/iverables under Joi t Consultant contracts
and provide the Contract Administrator with a written approval or obj ction. Approval of
deliverables shall not be unreasonably withheld by an Agency. Ifth Contract
Administrator has not received an Agency's signed, written objectio to a deliverable within
five (5) days after the Agency has received a copy of the deliverable the Agency shall be
deemed to have accepted the deliverable as submited. If one or m re Agencies raises an
objection in writing that a deliverable is not satisfactory, the Contrac Administrator shall
forward the objection to the consultant for resolution. If an objection is not resolved and the
Agencies are in disagreement as to whether a deliverable is satisfa ory, the Joint Board
shall meet within seven (7) days after the consultant indicates it is u able to resolve the
objection. The Joint Board shall make a unanimous final determinat on about whether to
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accept the deliverable. Upon acceptance of a deliver able, the Contr ct Administrator shall
notify the consultant in writing of the acceptance. The consultant m then submit an
invoice pursuant to the payment provisions of the consultant contrac .

i. Claims Against Joint Consultants

In the event one or more of the Agencies intends to file a claim agai' st a Joint Consultant
during the term of the contract or at any point after the contract has xpi red or otherwise
terminated, such Agency shall notify the other Agencies at least thi (30) days in advance
of filing the claim and comply with the provisions in Section V.I-K of t e Agreement to
which this exhibit is attached.

i
,

i

The RFC Project Budget shall include a Contingency A mount that n be used to pay the

costs of Joint Board-approved expenditures related to the RFC Proj ct, including but not
limited to Change Orders and amendments to the RFC Contract and Joint Consultant
contracts. This Contingency Amount shall be allocated among the encies as project
costs. Upon authorization by the Joint Board, the Contract Administ ator shall calculate
contingency amounts due from each Agency and direct the Fiscal A ent to bil the
Agencies accordingly. The Contract Administrator shall track the co tingency activity and
make periodic reports to the Joint Board. The Joint Board may not pprove expenditures
from the Contingency Amount that wil or may exceed the contingen y am ounts provided
by the Agencies. If additional contingency amounts are needed, the Joint Board shall
make an appropriate request therefor to the Agencies.

J. Use of Contingency Amounts

K. Protection of Contractor IP

1.0 Purpose

The RFC Contractor is required to provide the Agencies with certain~'nformation and
documents that are considered "Contractor IP" or "IP Materials for C ntractor IP" under the
RFC Contract. Under RFC Contract Section 35.5.1. the following C RLs are considered
Contractor IP except to the extent they constitute D DU IP. I

#1 Conceptual Design Review
#2 Preliminary Design Review
#3 Final Design Review
#16 System Integration Test Plan
#31 System Security Plan

Certain elements of Softare Documentation (CDRL #37) and other information provided
to the Agencies may also constitute Contractor IP or IP Materials for Contractor IP.

The Agencies are required by RFC Contract Section 35.4.3(e) to un ertake "reasonable
protective measures" to prevent disclosure of Contractor IP and IP aterials for Contractor
IP to other than Agency employees, contractors, consultants or new RFCS members. To
provide for a consistent implementation of such measures, each Ag ncy agrees to comply
with the measures that are set forth herein.
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As the term Contractor IP is used hereafter in this Section K, it shall e deemed to include
both "Contractor IP" and "IP Materials for Contractor IP" as those ter s are defined in the

RFC Contract.

2.0 Contractor IP

2.1 Information and documents provided by ERG to the Agencies pr or to Full System
Acceptance mayor may not contain Contractor IP as that term is de ined in the Contract
but, for purposes of this Section K, wil be presumed to contain C ont actor IP unless all the
Agencies otherwise agree in writing.

2.2 The Agencies agree that they wil jointly determine which inform tion and docum ents
provided by ERG after Full System Acceptance are properly consid red Contractor IP and
therefore subject to this Agreement.

3.0 Contract Administrator Responsibilities ,
I

3.1 The Agencies, through the Joint Board, shall direct the Contrbct Administrator to
limit her distribution of Contractor IP to the following: I

a. the Project Team as defned in the Interlocal, Section I (Ql

b. any Joint Consultant as defined in the Inter local, Secion Ir (0)

c. each Agency's Site Manager !
i

3.2 The Agencies, through the Joint Board, shall also direct the ontract Administrator
to:

a. sign a Nondisclosure Agreement (attached hereto as Atta hment to Exhibit B-1)

b. obtain such Nondi sclosure Agreements signed by the per ons to whom she has
distributed Contractor IP and any persons to whom the Site anager has
distributed Contractor IP as allowed under Section 4.0 belo .

c. maintain a file of all executed Nondisclosure Agreements I
I

d. apply password protection to any electronic depository of Contractor IP in order
to limit access to those persons listed above who have si gn the Nondisclosure
Agreement.

e. require that all members of the Project Team and all Join Consultants shall: (1)
keep any paper copies in areas not generally accessible to t e public and (2) keep
any electronic files in password-protected directories.

f. require that, following the issuance of Full System Accept nce, all members of
the Project Team and all Joint Consultants shall delete all el ctronic copies of the
CDRLs listed in Section 1.0 and retur n all hard copies of sa e to be destroyed.
The ORCA Operations Manager shall retain two paper copie and two CD copies of
said CDRLs. Thereafter, the ORCA Operations Manager m y check out copies to
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members of the ORCA Operations Group, the ORC A Region I Program
Administration Group or Joint Consultants who (1) have a ne d to review the
Contractor IP in order to perform their assignments for the A encies; and (2) have
signed the Nondisclosure Agreement.

4.0 Agency Responsibil ties
I

Each Agency shall establish a process for receiving, reviewing, distrrbuting, retaining and
destroying Contractor IP. At a minimum, said process shall comply ith the following
provisions.

a) The Site Manager (or designee in case of absence) shall be Jhe only Agency
contact authorized to receive a copy of Contractor IP from th~ ContractAdministrator. I

i

b) The Site Manager shall determine assignments for review Of~' he Contractor IP and
prepare/maintai n a roster of the Agency em ployees and cont actors who need to
review the Contractor IP in order to penorm their assignment for the Agency.

,

c) The Site Manager shall make copies (paper or electronic) Of~he Contractor IP and
distribute same only to those Agency employees or contract rs who (1) are on the
Site Manager's roster and have a need to review the Contra tor IP in order to
perform their assignments for the Agency; and (2) have sign d the NondisclosureAgreement. I

d) The Site Manager shall apply password protection to any eieitronic depository of
Contractor IP in order to limit access to those persons on the roster who have
signed the Nondisc losure Agreement.

e) Contractor IP wil not be included in any general distribution t Agency staff or third
parties

f) All Agency employees and contractors who obtain access to Contractor IP shall (1)
keep any paper copies in areas not generally accessible to t e public; and (2) keep
any electronic files in password-protected directories.

g) Following the issuance of Full System Acceptance, all electr nic copies of the
CDRLs listed in Section 1.0 will be deleted and all hard copi s of same wil be
returned to the Site Manager and destroyed. The Site Mana er shall retain one
paper copy and one CD of said CDRLs. Thereafter, the Sit Manager may check
out copies to Agency employees or contractors who (1) hav a need to review the
Contractor IP in order to perform their assignments for the A ency; and (2) have
signed the Nondisclosure Agreement.

Exhibit B-1 Page 9



5.0 Requests for Disclosure of Contractor IP

In the event any Agency receives a request for public records that in lude Contractor IP,
the Agency shall comply with applicable processes and procedures stablished by the
Joint Board, including the process for notifying the Contractor. The encies agree to
refuse 1 to disclose the requested Contractor IP unless the disclosur is authorized by the
Contractor or ordered by a court.

i
:
i

1 RCW 42.17 .31 O( h) Valuable formulae, designs, draw ings, comput$ source code or

object code, and research data Obt. ained by any agency within five y ars of the request for
disclosure when disclosure would produce private gain and public 10 s.
RCW 42.17.311 Nothing in RC W 42.17.31 O( 1) (t) through (v) shall a ect a positive duty of
an agency to disclose or a positive duty to withhold information whic~ duty to disclose or
withhold is contained in any other law. I
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Attachment to Exhibit B-1 Non-Disclosure Agreement

This Agreement is entered into by and between

("Agency").
, ("Reci ient") and

Recitals

A. In April of 2003, the Agency joi ned other transit providers (" Agen ies") in executing
an RFCS Contract with ERG Transit Systems (USA) Inc. ("ERG") an an Interlocal
Cooperation Agreement for Design, Implementation, Operation and aintenance of the
Regional Fare Coordination System ("nterlocal Agreement").

B. Pursuant to the InterJocal Agreement. as amended, the Agency h s agreed to
undertake certain measures to protect against unauthorized disclos re of Confidential
Information.

C. These measures include the Agency entering into nondisciosuretgreements with
Agency employees, consultants and contractors whose duties on be alf of the Agency
require that they have access to certain Contractor IP.

D. The purpose of this agreement is to impose restrictions on the RLiPient's use of
Contractor IP in accordance with the RFCS Contract and the Interio1ai Agreement, asamended. i
Terms

In consideration of the compensation received by the Recipient from the Agency, and
the mutual covenants contai ned herein, the parties hereto agree as ollows:

1.0 Confidential Information

1.1 As the term Confidential Information is used herein, it shall b deemed to include:

a. "Contractor IP" and "IP Materials for Contractor IP" as those term are defined in the
RFC Contract; and

b. any information or documents created by any person or firm that ontains summaries,
descriptions, excerpts or other details about "Contractor ip. and "IP aterials for
Contractor IP."

1.2 Under RFCS Contract Section 35.5.1, the following CDRLs
Contractor IP except to the extent they constitute D DU IP.

#1 Conceptual Design Review
#2 Preliminary Design Review
#3 Final Design Review
#16 System Integration Test Plan
#31 System Security Plan
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Certain elements of Softare Documentation (CDRL #37) and other nformation
provided to the Agencies may also constitute Contractor IP or IP Mat nals for Contractor
IP.

1.3 Recipient agrees to treat as Confidential Information any info mation and
documents provided by ERG prior to Full System Acceptance, unles the Recipient is
expressly informed otherwise in writing by the Agency.

2.0 Recipient Responsibilities

2.1 Confidential Information is made available to Recipient solely for the purpose of
enabling Recipient to perform its employment or contractual duties f¡ r the Agency
relating to the design, implem entation, operation and maintenance 0 the RFCS ("RFCS
Purpose"). Recipient wil not use, copy, disclose, disseminate or dis ribute any
Confidenti allnformation for any other purpose without the pri or writt n consent of the
Agency.

2.2 Recipient wil protect any Confidential Information from any urauthorized use,
disclosure, copying, dissemination or distribution. Recipient speCifi~IIY shall:

a. ensure that proper and secure storage is provided for the onfidential

Information and take all reasonable and necessary precautio s to maintain the
secrecy and prevent the accidental disclosure of any Confide tiallnformation

b. not make notes or allow notes to be made except as nece sary in connection
with the RFCS Purpose;

c. make the Confidential I nformation available only to those ersons who have a
need to know for the RFCS Purpose and have also signed a opy of this
Agreement;

d. make copies of the Confldentiallnfor mation only as reaso ably required for
the RFCS Purpose;

e. not deliver, distribute, display, demonstrate or otherwise ake available the
Confidential Information to any person(s) except as provided n Section 2.2(a)
above;

f. not remove or obliterate markings (if any) on Confidential I formation
indicating its proprietary or confidential nature; and

g. take all reasonable steps to prevent unauthorized use or isclosure of
Confidential Information and to regain possession of Confide ti allnformation if
unauthorized use or disclosure is discovered.

h. immediately notify the Agency if the Recipient becomes a are of any loss or
unauthorized use, access, copyi ng or disclosure of any of th Conti dential
Information.

2.3 If a public disclosure request under the Washington Public Disci sure Act, RCW
42.17 et seq., is made for Confidential Information or the Recipient i required, or
anticipates or has cause to anticipate that it may be required, by law or court order to
disclose Confidential Information, the Recipient must immediately n ify the Agency of
the public disclosure request or legal requirement and use its best e deavors (without

Exhibit B-1 Page 12



breach of applicable law) to delay and withhold disclosure until the E G has had a
reasonable opportunity to oppose disclosure by lawful means.

2.4 Upon demand made at any time by the Agency and upon an termination of the
Recipient's employment or contract under with the Agency, Recipien shall immediately
return to the Agency all Confidential Information and any copies ther of.

3.0 Recipient's Employees and Contractors

If Recipient is a contractor, Recipient agrees to require that this Non-Disclosure
Agreement be signed by all of its employees and subcontractors wh require access to
Confidential Information.

4.0 Applicable Law

This Agreement shall be governed by and interpreted in accordance ith the laws of the
State of Washington. The Superior Court of King County, Washingt n shall have
exclusive jurisdiction and venue over any legal action arising under t is Agreement.

i5.0 Successors and Assigns !
This Agreement shall be binding upon the parti es, their successors fd assigns. Neither
part shall assign this Agreement without the other part's written co sent.

6.0 Survival
I

The terms of this Agreement shall survive any termination of my em~loyment or the
contract with the Agency under which I am performing. I

I7.0 Amendments

Any modification or amendment of this Agreement shall be in writing and executed by
duly authorized representatives of the parties.

IN WITNESS WHEREOF, the parties hereto have signed this Nondi closure Agreement
on the dates indicated below.

Recipient

Printed Name:

Signature:

Date:

Agency

By:

Title:

Date:

Exhibit B-1 Page 13



Exhibit B-2 ORCA Operations Agency - Duties and Responsibi ities

The ORCA Operations Agency shall have responsibility for oversight of the day-to-day
operations of the ORCA System as descnbed below. These functio s shall be
performed by an ORCA Operations Group that will be managed by a ORCA Operations
Manager.

¡

The ORCA Operations Manager shall report to the Joint Board, deve op staffng and
operating plans as the Joint Board may require, and provide data an information to the
Joint Board as the Joint Board in its discretion may determine. The RCA Operations
Manager or designee shall serve on such Agency committees and A ency-Contractor
teams, boards or committees as may be assigned by the Joint Boar. The ORCA
Operations Manager shall take only those actions or make only thos decisions that are
assigned either by this Agreement or the Joint Board.

Functions of the ORCA Operations Agency are described below.

1) Coordination of Reai onal Svstem Operatina Activities: Direc the ORCA System
operating activities of the Agencies requiring central manage ent and
coordination. Activities include, but are not i imited to, Config ration Data
management, Emergency response coordination, Convene a d direct the
Change Control Committee and Failure Review Committees nd other
centralized system operating activities not penormed by the FC Contractor,
Joint Consultants or Regional Service Providers that are req ired to ensure
consistent and reliable system operations.

2) Contract Administration: Administers contracts with the RFC Contractor and
Joint Consultants. Activities include contractor penormance onitoring,
coordinating individual Agency warranty communications, di pute resolution,
contract change admi nistration, contractor auditing, and intel ectual propert
escrow administration.

3) Monitorina of Reaional Services: Monitors functions penorm d by the Fiscal
Agent, Regional Mail Center and the Regionaf Inventory Dist ibution Center
under this Agreement to ensure that services are delivered a needed. Provide
support to said Regional Service Providers to assist them in roviding operations
that are consistent and reliable including, but not limited to, c ordinating RFC
Contractor involvement and resolution of contract issues.

4) Coordination of Committees and Advisory Groups: Convene and receives
recommendations from various committees or advisory grou s composed of
Agency representatives and establis hed by the Joint Board i r various purposes,
including but not limited to:

(a) Reviewing, evaluating, prioritizing and recommendin changes, upgrades
and updates to the ORC A System, and developi ng th Agencies' position
on matters arising in the change management proce s.

(b) Reviewing system problems and failures and develop ng the Agenci es'
position

(c) on matters arising in the failure review process.
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(d) Providing advice on the implementation of proposed anges and the
deployment of configuration updates or new releases.

(e) Resolving issues with the RFC Contractor including b t not limited to
reliability issues, corrective actions, problem resolutio ,disputes
regarding failure origins, and escalating unresolved.is ues.

(f) Overseeing system security activities.

5) Coordination with Re ional Pro ram Administrator and Other Re ional Service

Providers: The ORCA Operations Manager shall regularly c mmunicate with
and coordinate his/her activities with the activities of the OR A Regional
Program Administrator and the other Regi onal Service Provi ers.
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Exhibit B-3 ORCA Regional Program Administration Agency-
Responsibilties

The ORCA Regional Program Administrative Agency shall have resp nsibilty for
administering a regionally coordinated fare collection program and e suring that
materials and information regarding the ORCA Program are consist t and complete.
These functions shall be perfor med by an ORCA Regional Program dministration
Group that wil be managed by an ORCA Regional Program Adminis rator.

The ORCA Regional Program Administrator shall report to the Joint oard, develop
staffng and operating pi ans as the Joint Board may require, and pro ide data and
information to the Joint Board as the Joint Board in its discretion ma determine. The
ORCA Regional Program Administrator or designee shall serve on s ch Agency
committees and Agency-Contractor teams, boards or commitees as may be assigned
by the Joint Board. The ORCA Regional Program Administrator sha I take only those
actions or make only those decisions that are assigned either by this Agreement or the
Joint Board.

Functions of the ORCA Regional Program Administration Agency ar described below.

1) ProQram Administration: Provide logistical and record keepi g support for the
Joint Board and the ORCA Program, develop, recommend a d maintain a
regional program budget, manage regional billng and paym t processing,
provide ongoing reporting to the Joint Board and Agencies a d administer this
Agreement.

2) Policy Development: Coordinate Agency efforts to develop r gional policies and
procedures for fare collection and related activities, including development and
maintaining a record of ORCA business rules and regional p Iicy/procedure
development through committees established by the Joint Bard.

3) Public Information: Develop, through regionally coordinated or king groups and
approval processes, marketing and customer-related public i formation related to
ORCA and the regional fare program. Develop website and rinted content for
public use and distribution, including program terms and con itions,
product/program information, and Knowledge base administr tion. Develop
regionally coordinated public disclosure processes. Establis data retention,
privacy and records archival policies and processes. Coordin te regional
response, as needed, to public requests for information.

4) Aciency System Security: Coordinate Agencies' responsibiliti s defined in Exhibit
H of this Agreement, the System Security Plan (CDRL 31) d vel oped under the
RFC Contract, and as may be assigned by the Joint Board.

5) Coordination of Committees and Advisory Groups: Convene and receives
recommendations from various committees or advisory grou s composed of
Agency representatives and established by the Joint Board ~ r various purposes,
including but not limited to:
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(a) Managing the Agenci es' security functions, planning a d coordi nating
security audits, reviewing security incidents, and prep ring the Agencies'
position on issues arising in the security incident revie process.

(b) Developing and recommending changes to fare polici s, revenue
allocation processes, biling and invoicing processes, nd other functions
involving distribution or movement of funds among th Agencies,
including approval of manual adjustments of funds all cation.

6) Coordination with ORCA 0 erations Mana er and Other Re ional Service
Providers: The ORCA Regional Program Administrator shall regularly
communicate with and coordinate his/her activities with the 0 CA Operations
Manager and, as necessary, with the other Regional Service roviders.
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i. Executive Summary

Finance Plan Purpose: The primary purpose of the Finance Plan, E hibit C to the
Interlocal Agreement, is to summarize the expenses, revenues, cost sharing
assumptions and administrative processes relative to Phase IV "Sys em Design and
Implementation" for the Regional Fare Coordination (RFC) Project. I order to implement
this project, there wil be both regionally shared and individual agenc costs.

The Phase V "System Operations" estimated cost assumptions are rovided in Exhibit
D-1. Phase V of the vendor contract is a 1 a-year term, currently an . cipated to run from2006 through 2015. I
Finance Plan Duration: The Finance Plan is intended to provide deJail for thedevelopment Phase. l
Types of Costs: The Finance Plan provides detailed information on the components of
the RFC Project Budget. Agencies wil also incur additional internal osts necessary to
support site-specific system design and installation. For purposes 0 providing a
comprehensive budget picture, these additional internal estimated c sts are identified
and summarized in this Exhibit. The types of costs described in the inance Plan are:

a. The RFC Project Budget: The RFC Project Budget includes two cost
categories, 1) the Vendor Contract, and 2) all items identified as nOt er Project
Administrative Costs". These costs are subject to the regional cost s aring formula. The
Joint Board must approve changes to the RF C Project Budget, subj ct to the capital
amounts appropriated as set forth in this Exhibit and future appropri tions for operations
and maintenance.

b. Individual Agency Internal Implementation Costs: These osts vary among
the agencies, contingent upon their internal business needs and a p roach to the system
implementation process. The costs are largely for agency staff labo and may be
covered by standard operating budgets, or, providing such costs me t the applicable
criteria, they may be charged to the agency's share of regional gran funds or other grant
funds it has dedicated to the RF C Project. The funding and administ ation of these
internal project implementation budgets are entirely at the discretion of the individual
agency.

RFC Project Budget Summary of Expense and Grant Revenues Per Agency: The
following table provides a summary of each agency's s hare of the R C Project Budget
expense and its s hare of regional grants. Each agency signing the I terlocal Agreement
commits to pay an amount up to that specified for it under the "Total RFC Project Budget
Estimated Expense" column of the "RFC Project Budget Estimated xpense and Grant
Revenues" table directly below. An Agency's actual payment under he RFC Project
Budget may be less than the amount commited, but an agency can ot be required to
pay more absent an amendment to this Agreement. Provided, how~er, an agency may
choose to make agency-specific payments in excess of its commitm nt below, without
amending this Agreement, as provided in Section Vi of this Exhibit ,The RFC Project
Budget obligation wil be covered by a combination of grant and 100 revenues. Details
on these costs and grant revenues are found in Sections II, Ill, and I.

I
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ing County Metro 55.15% $23,107,184 $10,487,242
ommunity Transit 11.56% $4,966,611 $2,616,690
ound Transit 10.65% $4,437,639 $1,545,262
itsap Transit 5.88% $2,511,715 $853,079
ashington State 5.27% $2,250,778 $1,764,582

erries
ierce Transit 8.61% $3,619,843 $2,399,247
verett Transit 2.88% $1,231,241 $517,799
otal * $42,125,011 $20,183,901
Slight variations due to rounding

Total Project Implementation Estimated Costs: The following tab provides a
sum'mary of each agency's total estimated project costs which inclu es its share of RFC
Project Budget and its individual internal implementation estimates.

$23,107,184 $2,446,384 $25,553,568
$4,966,611 $932,640 $5,899,251
$4,437,639 $593,543 $5,031,182
$2,511,715 $732,375 $3,244,090
$2,250,778 $727,682 $2,978,460

$3,619,843 $824,000 $4,443,843
$1,231,241 $173,040 $1,404,281

$42,125,011 $6,429,664 $48,554,675

Finance Plan Attachments: The document portion of the Finance Ian provides
information on a regional summary leveL. Please see the "Attach me ts", as noted in
each section, for individual agency worksheets. The Attachments ar found in the PDF
file "Exhibit C Attachments".

II. Regionally Shared Costs: Capital (Phase iV) Cost-sharin

The Capital Phase cost-sharing formula is also applied to regional gr nt distribution.
The formula for distributing RFC Project Budget shared costs and r ionalgrant
revenues is determ ined by the total value of each agency's vendor c ntract equipment
purchases and the vendor equipment installation costs. These costsf and therefore the
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cost distribution formula, represent each agency's relative system i estment. See
Sections III and V for detail on the costs to which this formula is app ied and the grants
subject to this distribution formula.

Attchment 1: The individual agency Vendor Contract costs, which provides the detail
on equipment and installation purchases, is found in Attachment 1.

i

Per the formula described above, the Capital cost-sharing and regiOral grant distributionis as follows: i
~~;O'~~;;'~--~~"~i~t~~,~~":2'~-~__~," ;l:;"j~!¡~!~~~~~~~tt\ : J

King County Metro

Community Transit

Sound Transit

Kitsap Transit

Washington State Ferries

Pierce Transit

Everett Transit

55.15Yo

11.56%

10.65%

5.88%

5.27%

8.61%

2.88%

II. RFC Project Budget (Phase IV) - Estimated Cost Detail

The RFC Project Budget is comprised of two cost categories. Thes are the Vendor
Contract and the "Other Project Administration Costs". This section etails the individual
cost items of those two categories and provides the regional total co ts, identifies if the
cost item is subject to the regional cost-sharing formula and, where ppropriate for the
administrative costs, provides the cost estimation assumption. The i dividual agency
costs shown in the table below are solely the responsibility ofthat a ency.

a. Vendor Contract: The following table details the Vendor Contrac,. The Vendor
Contract payment terms are "fixed price". '

i

Attchment 1: The indivdual agency Vendor Conrac cots are fold in Alhm en! 1.

I

I
;
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quipment :
are Transaction Processors (2379) $1,967,584 X
river Display Units (2207) $2,789,648 X

Wireless Data Base System (19) $74,461 X
Wireless Data Bus System (2207) $1,326,407 X

ata Acquisition Computer (23) $303,508 X
ack Offce Computer (7) $411,285 X
ound Transit TVM upgrade kits (34) $80,750 X
ustomer Service Terminals (33) $280,071 X
'hoto Identification Units (11) $190,949 X
quipment Installation $326,728 X
are Cards $761,006 Xi

ntegration:
CM POS wI CST $19,573 X
CM Laptop CST application TBD X
CM Radio Control Unit Integration $86,500 X

CT DDU wlmultple on-board functions $86,783 X
CARM inventory softare $72,319 X

ack Office Integration $246,668 X
eport $563,812 X
mplementation -Phase 1 $11,197,971 X
Thru Revenue Service Beta Test
mplementation - Phase 2 $1,496,969 X
Thru Full System Acceptance
roject Management $8,016,013 X
raining $716,375 X
otal Vendor Contract Cost $31,015,380
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b. Other Project Administration Costs: The following table details the "Other Project
Administration Costs". The payment terms for these costs are hand ed as follows: 1)
consultant contracts are fixed price per task with all costs verified, a d 2) all other costs
are on an expense rei mbursemenl term. Cost estimate assumption have been
reviewed and approved by the Joint Board. All of these costs are sh red per the regional
cost-sharing formula.

Attchment 2: The individual agency estimated shares of "Other R gional Project
Administration Costs" are found in Attachment 2.

~~,' :.~:~ ~;~~,m:~t~t~~~3. ~.~E;~fS~:l,~t/~.~ n~ ;~!'¡:i;~t~J~,r.t(~l.~.' ~~~!:~)k\f;!~,.:" ':," ~': . ,.',',' '.

~'~l~i;~~,r~~~:~;;.~j~;¡;~i~ii,).¿~~JJ;;~~._:..~,~~.:~-~',".~").~:,.:,~;:'~:,.'. ','.' ". . ~:~:~:¡:):.. ~ '

ntellectual
ropert Softare
scrow Account
ees

4 HE employed by King County
Positions: Contract Administrator, Technical Manager, Bu get &
Contract Control Mana er and Pro'ect Assistant
The Fiscal Agent is to perform this function.
The task is to provide a central account into which individ i
agency payments can be made and a single payment ch k
issued on behalf of !he r ion.

Scopé of Work is to provide expert support to agency staff and
the Joint Board in the design review process and delivera Ieacce tance i
100% of the vendor contract is taxable, however there ma~ be
exemption for the custom softare developed ¡
8.8% tax rate. In actual practice, each agency will pay the
a licable tax rate for items delivered to their sites
20% of the vendor contract value
Joint Board approval is required for all expenditures alloc ed to
the Contin enc Bu et
Three experts seleced jointly by the agencies and vendo
Costs shared 50/50 with the vendor
DRB to have scheduled briefings and be .on cali" to medi e
vendor/a enc deliverable acce tanceJ a ment dis utes
All system source coe wil be escrowed I
A contract wil be secured with a firm specializing in systern
softare escrow management

The most rigorous level of verification and updates wil be
utilized
Consultant contract
Scope of Work TBD In collaboration with FTA to support it ITS
Evaluation work ro am
Cost of collateral (brochures, radio ads, bus ads, etc.) for t e
Beta Test and Full System Rollout !
Plan to be develo ed b the a en
TBD
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a. Vendor Contract: Key payment assumptions for the Vendor Con ract are as follows:

. The Vendor Contract is fixed price.

. Relative to payment points, the Contract provides for:

i

Project Management: Monthly Project managemeniiayments, providing
the total value of paym ents made does not exceed th predetermined
payment caps. In the event paym ent exceeds a cap; e paym ent wil be

withheld until such time as it can be released per Co ract terms.

Payment Caps: Two payment caps are in place, i.e.~he total payments
made cannot exceed: 1) 50% ofthe total contract val e at the Beta Test
Acceptance Milestone, and 2) 60% of the total contra t value prior to Full
System Acceptance at the point where all King Coun Metro equipment
is installed and satisfactorily tested. :

i

Milestone Payments: Six milestone payments are dlfined which provide
for the successful completion of numerous deliverablJs. These
milestones are:

1. Schedule Acceptance

2. Design Acceptance

3. Beta Test Readiness

4. Beta Test Acceptance

5. Equipment Installation Completed & Tested fo King County
6. Full System Acceptance
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b. Other RFC Project Administrative Costs: The followi ng table d scribes the
anticipated payment assumptions for these costs.

Attachment 3: A detailed 39-month schedule with indivi dual agenc cash flow
assumptions can be found in Attachment 3.

',' ,-~ -';,::,.(:.;;¡~;:,¡ ': : ~: - - "'-:;-~:\:-~-~;!'~~:á:~if!;Y;=;\,¡9'\i1IE~);'~;:T " :::';, ,::":'_

ontingency Budget

ntellectual Propert
oftare Escrow
ccount Fees

roject Marketing

ound Transit Consultant
ee to Oversee TV

rade

Paid monthly or as invoiced by the consultant. Cons Itant may not invoice
more frequently than one time per month. Payment wil be made by the
Fiscal Agent using the smart card central payments ccount.
Contract terms are fixed rice not to exceed limits er task

Each agency wil pay, as applicable costs are incurr ,per Vendor Contract
a ment milestone invoices.

Each agency commits to fund its share of the overal projec Contingency
Budget and to make those funds available when ex nditures are
authorized by the Joint Board. I
Every effort will be made to negotiate change order payment terms that are
consistent with the established six Contract Pa men Milestones.
The DRB is convened, at a regular schedule determ ned by the Joint Board,
for Project updates. These costs wil be biled to incl de an hourly fee andtravel expense. i
The DRB wil also be convened on an as needed ba is to mediate disputes.
These costs wil be biled as incurred.
The most rigorous level of softare verification and pdates wil be utlized
Payment terms will be per the account provider cont act (not yet awarded).
It is anticipated this wil be a quarterly fee, based on he services provided,
to commence with the Design Accptance Milestone
Payments wil be made by the Fiscal Agent using th smart card central
a ments accunt.

Payment terms wil be per the consultant contract (n t yet awarded). Most
likely to be fixed price, not exceed limits per task, pa'd monthly, or as
invoiced by the consultant.
Payments will be made by the Fiscal Agent using th smart card central
a ments account.

The Marketing Plan, which wil detail the services an or materials to be
subjec to regional biling, is yet to be developed by t e agency marketing
staff
Marketing activity is anticipated Pre-Beta Test and a revenue service roll-
out
Pa ment terms wil be er the rovíder contract

Payment term BD by Sound Transit
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v. Project Revenue: Regional Grants, Donation and Appro riation

This section summarizes the grant and other regional revenues awa ded to the project,
the revenue distribution formula and a sample Federal grant match trategy. The Project
has received 12 Federal Grants, a donation from The Boeing Comp ny (via the City of
Everett Traffc Mitigation Fund) and an appropriation from the Soun Transit Technology
Fund. A summary of these grants and their match requirement is s own in the table
below.

Attachment 4: A detailed description of the grant revenue shown b
individual agency shares can be found in Attachment 4.

ederal Section 5307
7 Individual Grants

MAQ 13.5% $2,686,000 $419,202
Individual Grants

TS Earmarks 5288 50% $4,421,941 $4,421,941
Individual Grants
oeing Donation N/A $500,000 0

T Technology Fund N/A $3,000,000 a

otal $20,183,899 $7.235,133

Regional Grant Distribution Fonnula: Regional grant revenues ar distributed to the
agencies per the same formula used to determine the regionally sh red cost distribution.
The table below shows the distribution percentages.

~~1~:~~?lll~ 1~:~~~~':-~'.: ~i:ii~i~j~l!l~l~~li;~~~:!~~:sE~~:i ~~~1
King County Metro

Community Transit

Sound Transit

Kitsap Transit

Washington State Ferries

Pierce Transit

Everett Transit

55.15%

11.56%

10.65%

5.88%

5.27%

8.61%

2.88%

,

Individual Agency Grants: Agencies may supplement their share l regional grant
revenues with grants that they have secured individually for purposer of implementingthis project. I
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Grant Distribution Strategy: The following describes the anticipate strategy for
accessing regional revenues.

· Federal Grants: All federal grants wil be distributed to the in ividual agencies at
the time of contract award. It is the individual agency respon ibility to complete
the appropriate Federal processes to encumber these funds. At the point of
contract award, each agency assum es the full grant manage ent responsibilty
for its funds.

· Boeing Donation: The Regional F are Coordination Project il certify to the
Boeing Mitigation Fund, through the City of Everett, that the eta Test
Acceptance Milestone and Full System Acceptance Mileston have been
achieved by the Contractor and approved by the Agencies. unds available from
the Boeing Mitigation Fund are $300,000 after Beta Test and $200,000 after Full
System Acceptance. Each of the Agenci es wil have funded he contr act
milestone costs and will individually seek reimbursement fro the Boeing
Mitigation Fund for an amount in accordance with their appr ed share formula
as set forth in Section ii ofthis Exhibit. An Agency wil invoi e the City of Everett
when it elects to draw funds from the Boeing Mitigation Fund Agency requests
for draw may be made by electronic mail or fax of an invoice. The City of Everett
wil remit the requested payment amount to the Agency withi 14 calendar days
of the approval of the draw request by the City of Everett Sta e Environmental
Policy Act (SEPA) Responsible OffciaL. Note: This draw req est process is
separate from the Agency regional invoice payment process. It is the individual
Agency responsibility to meet all regional invoice payment d ad lines irrespective
of individual Agency draw of these funds.

i

I

· Sound Transit Technology Fund Appropriation: Sound T nsit wil provide its
appropriation to Agencies upon Agency request. Request wi i be granted and
payment made to an Agency for amount up to the Agency sh r e of the current
regional invoice( s) due at time of Agency request. Agency r quest for draw may
be made by faxing or e-mailing an invoice to Sound Transit ithin 5 calendar
days of Agency receipt of draft invoice from Regional Team. Sound Transit wil
remit payment to Agency within 14 calendar days of receipt f Agency draw
request. Note: This draw request process is separate from t e Agency regional
invoice payment process. It is the individual Agency respon ibilty to meet
regional invoice payment deadlines irrespective of individual gency draw of
these funds.

Federal Grant Match Strategy: For budget planning purpos es, the gencies have
adopted a grant match strategy which utilizes maximum allowable" rant to grant" match
potential, i.e. the use of federal grants to match other grants, prior to utilizing other
regional revenues or local funds. However, in actual practice, each gency may use
whatever match funding strategy it desires to meet its Federal matc and Regional
Project payment obligations.

I
,

Vi. Regional Invoice Payment Procedures I

The admi nistrative process for the payment of most regionally share~ invoices wil be
jointly administered by the Project Team and the F ¡seal Agent. The ~irimary staff involved
is the Budget and Contract Control Manager and the Fiscal Agent p rsonnel. This joint
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administration is necessary because of the complexities of paying a ingle invoice, when
the revenue to make that payment is generated from contributions 0 multiple agencies.

The Fiscal Agent Central Payments Account Central to this proc ss, is a single
regional account that wil be established and managed by the Fiscal Agent. Agencies
will pay into this accunt their share of regional invoices and the F is al Agent wil issue a
single check payment on behalf of the region. The Vendor Contract provides for 30-day
invoice payment terms. The payment process is described in the bu lets and graphic
below:

. An invoice is submitted to the Project Team Offce i
The Budget and Contract Control Manager (BCCM) verifies tte invoice accuracy
and assigns agency shares, or full costs, if attributable to a s ngle agency.
The BCCM forwards the draft invoice to the individual Agenc Site Manager to
request invoice confirmation and/or correcions. f
Per the agency-verified invoice, the BCCM forwards to the Fi cal Agent the
invoice detail per each agency share. ,
The Fiscal Agent issues each agency a paym ent notice, I

Each agency remits its payment share to the Fiscal Agent. l1he payment amount
is deposited into the central payments account. !
The Fiscal Agent remits single check payment to the vendor br other invoicing~~ I

.

.

.

.

.

.

Goods or Services Not Included in RFC Project Budget

Subject to the Joint Board's approval, by simple majority, the vendor contract with all
agencies or a joint consultant contract may be used to provide indivi ual agencies with
goods or services that are related to, but not necessary for, the regi nal implementation
of the RFCS. If an agency chooses to pur chase such agency-speci c goods and
services from the vendor or consultant, the cost shall not be include in the RFC Project
Budget but shall be fully paid by the requesting agency in addition t its commitment
under Section i of this Exhibit C. The requesting agency shall pay a y such additional
amount into the Fiscal Agent account in accordance with the time a d process
provisions specified above for payments covered by the RFC Projec budget.

Payment Administrative Procedures
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