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Metropolitan King County Council
Government Accountability and Oversight Committee

STAFF REPORT

	Agenda Item:
	 8
	Name:
	Andrew Kim

	Proposed No.:
	2017-0285
	Date:
	September 26, 2017



SUBJECT

Proposed Ordinance 2017-0285 would amend King County Code Chapters 4.44 and 4.56 related to the sale of tax title property and sale of county surplus real property.

SUMMARY

Proposed Ordinance 2017-0285 would amend King County Code Chapters 4.44 and 4.56 to achieve the following:

· Modify the tax title property sale process to be in accordance with state statute (RCW 36.35) and no longer require tax title property[footnoteRef:1] sales to be governed by the county’s broader and more extensive surplus real property sale process; [1:  Tax title properties are those parcels of real estate that the county forecloses upon due to non-payment of property taxes and other assessments, and for which there is no bidder at the annual foreclosure auction.] 

· Increase the minimum monetary threshold needing council approval of tax title property sales from $10,000 to $500,000; and
· Increase the minimum monetary threshold needing council approval of county surplus real property sales from $10,000 to $500,000.

Amendment 1 offered by Councilmember Upthegrove, would:

(1) Require email notification to Council (and hard copy to be retained by the Clerk) of tax title property with an apparent value of less than $100,000 before sale – the notification may include multiple tax title properties and the frequency of notification shall be determined by FMD; and 

(2) Establish a minimum threshold for Council approval for both tax title property and surplus real property sales of $100,000 – the Executive’s transmitted ordinance proposed a threshold of $500,000.

BACKGROUND 

Tax Title Properties
Tax title properties are those parcels of real estate that the county forecloses upon due to non-payment of property taxes and other assessments, and for which there is no bidder at the annual foreclosure auction. The sale of tax title properties is governed by Section 4.44 of the King County Code which authorizes FMD to conduct sales of all county tax title property. The tax title property sale process is governed by Section 4.56 of King County Code and therefore subject to the same process and conditions as the county surplus real property declaration and sale process as detailed below.

County Surplus Real Properties
County surplus real properties are those that the county’s Facilities Management Division (FMD) has declared surplus to the needs of the county. The declaration, sale and the distribution of the sale proceeds of surplus real properties are governed by Section 4.56 of King County Code. These provisions were established by Ordinance 12045 in November 1995 as part of the reorganization of county agencies and establishment of uniform policies and procedures to implement the County and Metro merger.[footnoteRef:2] Provisions related to county surplus real property in Section 4.56 of King County Code are guided by Chapter 36.34 of the Revised Code of Washington (RCW). [2:  On November 2, 1992, King County voters approved a Charter amendment for the merger of King County and Metro. The Charter amendments took effect in January 1993 and the implementation of the merger was phased in over two years.] 


In accordance with Section 4.56.070, FMD can declare a real property surplus (excluding county roads) to the needs of the county after meeting all of the following criteria:
1. FMD cannot justify the retention of a real property for its needs or a county department declares to FMD that a real property is surplus to its needs;
2. FMD determines that the real property is not needed for other county departments for essential government services;
3. FMD determines that the real property is not suitable to be used for affordable housing; and
4. FMD offers the property to other county departments and receives no interest.

Once a real property is declared surplus, the following steps are required to complete the sale process:[footnoteRef:3] [3:  It should be noted that King County Code Section 4.56 provides exceptions to the above surplus declaration and sale process depending on the type of real property, type of buyer, and other miscellaneous factors.] 

1. Appraisal is required either by FMD or an independent appraiser to address current market conditions and trends which affect the value of the property, potential market conditions, value of any improvements on the property; impact on property value of temporary and permanent encumbrances upon the property, and any other factors which, in the professional judgment of the appraiser;.;
2. Public notice is published notifying the public of an auction or bid opening for the sale of the real property;
3. Auction or sealed bid process is conducted and the property is sold to the highest responsible bidder;
4. Council approves all sales greater than $10,000; and
5. After reimbursement to FMD for the cost of the sale process, all sale proceeds are deposited into the property county fund as directed by FMD or Council.

ANALYSIS

Summary of Proposed Ordinance
The proposed ordinance would amend King County Code Chapters 4.44 and 4.56 to modify the tax title property sale process to be in accordance with state statute (RCW 36.35) and no longer require tax title property sales to be governed by the county’s broader and more extensive surplus real property sale process, and increase the minimum monetary threshold needing council approval of both tax title property and county surplus real property sales from $10,000 to $500,000.

The following provides a summary and analysis of each section of the proposed ordinance:

Section 1.  Would amend King County Code Section 4.44.010 to define “tax title property”, specify that the sale of county tax title properties will be in accordance with Chapter 4.44 of King County Code and Chapter 36.35 RCW, and state council approval of all tax title property sales based on the county’s interest to return tax title properties to the tax rolls as soon as possible. Given that the proposed ordinance would increase the minimum threshold for council approval and no longer require the tax title property sale process from being governed by Section 4.56 of King County Code, this section was amended to explicitly state council’s approval of all tax title property sales that will not require council action.

Section 2.  Would add a new section to Chapter 4.44 of King County Code to outline the tax title property sale process. This new section is being added since the proposed ordinance would no longer require the tax title property sale process to be governed by Section 4.56 of King County Code. Subsections 2.A, 2.B, and 2.C of this section are proposed to be adapted directly from RCW 36.35.120 and include the following key provisions:
a. FMD must set the number of units, the minimum price for each unit, and whether the sale will be for cash or contract before sale;
b. FMD must publicly notice the sale of tax title property;
c. FMD may sell tax title property through online auction sites; and
d. FMD may dispose of tax title properties through direct negotiations, without a call for bids for certain cases.
Section 2.D. would require council approval of tax title property sales that are greater than $500,000 and subject the monetary threshold to be adjusted annually based on inflation.

Section 3.  Would amend King County Code Section 4.56.020 to no longer require tax title property sales from being governed by Section 4.56 of King County Code, which governs the county surplus real property declaration and sale process.

Section 4.  Would amend King County Code Section 4.56.080 to increase the minimum monetary threshold for council approval of county surplus real property sales from $10,000 to $500,000 and subject the threshold to be adjusted annually based on inflation. 

This section would also make a technical change, as part of code cleanup, to remove a provision related to Ordinance 14699 which is regarding property interests related to the Brightwater Treatment Plant. The Brightwater Treatment Plant project was completed in 2012 and the Prosecuting Attorney’s Office (PAO) confirmed that this provision is no longer needed or applicable.

Policy Considerations

A. Modified Tax Title Property Process.  The proposed ordinance would no longer require tax title properties to be governed by King County Code Section 4.56 but rather through a more simplified process as required by state statute. As a result, tax title properties would no longer be required to be considered for use by other county departments and for affordable housing. In addition, tax title properties would no longer be required to be sold by way of auction or closed bid, be sold to the highest bidder, and abide by the distribution rules of sale proceeds as required by King County Code Section 4.56.130.

Executive staff stated that the rationale for the proposed changes was primarily to implement a more efficient tax title property sale process which would be less resource intensive and put more tax title properties back on tax rolls. They also stated that an online public auction process may be considered as a tool to implement a more efficient process.

A report evaluating FMD’s Real Estate Services Division by the County Auditor’s Office[footnoteRef:4] states that expanding the county’s portfolio of low value tax title properties, some of which incur thousands of dollars in maintenance or mitigation costs, is an example of inefficient real estate transactions that have unnecessarily cost the county money or increased the potential for costly lawsuits. The Auditor’s report also found that the executive and council review processes, and the procedural steps required by King County Code were factors that can present barriers to timeliness and efficiency for all surplus property transactions, including tax title sales, since all properties must be evaluated for alternative county uses and affordable housing potential and require significant staff effort.  Relatedly, on August 23, 2017, the Auditor’s Office announced to the council that they will begin an audit focusing specifically on the county’s tax title properties, consistent with the adopted biennial audit work plan. [4:  King County Auditor’s Office “Real Estate Services Should Act to Save Money, Improve Results and Prevent Fraud”. Published on July 26, 2016. http://www.kingcounty.gov/depts/auditor/auditor-reports/all-landing-pgs/2016/real-estate.aspx.] 


B. Council Approval Of Tax Title Properties.  The proposed ordinance would increase the minimum monetary threshold for needing council approval of tax title property sales from $10,000 to $500,000. Since 2009, the council has taken action on seven (7) tax title property sale ordinances. Table 1 below provides a summary on the characteristics of those ordinances. The maximum sale price for all tax title properties needing council approval was $51,000 and therefore there were no tax title properties with a sale price greater than $500,000 that needed council approval. Of the 7 tax title property sale ordinances, 1 was amended by council. 

Table 1. Analysis of Tax Title Property Sale Ordinances Since 2009.

	Surplus Type (# of Sales)
	Average Sale Price
	Minimum Sale Price
	Maximum Sale Price
	# of Sales
 > $500K
	# of Ordinances Amended

	Tax Title (8)
	$31,212
	$10,202
	$51,000

	0
	1



Executive staff estimate that there are approximately 1,200 tax title properties in the county inventory. Executive staff has also stated that a comprehensive inventory of tax title properties is currently unavailable and therefore the number of tax title properties with an estimated value greater than $500,000 is also unavailable. However, FMD is currently implementing a Comprehensive Facilities Asset Management system[footnoteRef:5] that will make this data available in the near future. The system is scheduled to see results beginning 1st Quarter of 2019 and be fully implemented by 2024. [5:  The 2017-2018 Adopted Budget (Ordinance 18409) included $2.4 million in the Building Repair/Replacement capital fund (Project Number: 1124148) and $1.2 million in the Facilities Management Division Internal Service Fund to implement the Comprehensive Asset Management System.] 


Executive staff stated that the rationale for increasing the minimum threshold was also primarily to implement a more efficient tax title property sale process. According to FMD, in 2015, the average time to process surplus property sales (including tax title properties) was 90 days from PAO approval of purchase and sale agreements (PSAs) to Council approval and Executive enactment, with minimum processing time of 37 days and maximum processing time of 128 days. For 2016, the average processing time was 115 days with minimum processing time of 68 days and maximum processing time of 176 days.

Lastly, the Executive staff stated that there is currently no formal policy and/or process to initiate a tax title property sale. Currently, tax title property sales are either initiated by a constituent and/or a public agency request. The Executive staff has stated that if this ordinance is approved, a more proactive process may be taken to sell tax title properties to those parties that may be interested which may involve online auction methods.

C. Council Approval Of County Surplus Real Properties.  The proposed ordinance would increase the minimum monetary threshold for needing council approval of county surplus real property sales from $10,000 to $500,000. Since 2009, the council has taken action on twenty-two (22) county surplus real property sale ordinances. Table 2 below provides a summary on the characteristics of those ordinances. The maximum sale price for all surplus road real properties needing council approval was $1,013,000, where 3 ordinances had a sale price greater than $500,000. The maximum sale price for all surplus non-road real properties needing council approval was $935,000 where 2 had a sale price greater than $500,000. Of the 22 surplus real property sale ordinances, 8 were amended by council. 

Table 2. Analysis of Surplus Real Property Sale Ordinances Since 2009.

	Surplus Type
(# Of Sales)
	Average Sale Price
	Minimum Sale Price
	Maximum Sale Price
	# of Sales
 > $500K
	# of Ordinances Amended

	Road (14)
	$275,684
	$19,000
	$1,013,000

	3
	5

	Non-Road (8)
	$416,038
	$52,300
	$935,000

	2
	3



Since 2015, Executive staff stated that 63 county properties were determined to not have an essential business need and therefore are candidates to become surplus real properties. Of those 63 properties, 37 have been processed and the remaining 26 are currently undergoing the surplus real property sale process. Of those 26 properties, 4 properties are probable for affordable housing[footnoteRef:6]. [6:  According to FMD, the 4 properties include (1) Convention Place Station which has been sold to the Convention Center (Ordinance 18547 adopted June 26, 2017 and Ordinance 18546 adopted June 26, 2017; (2) Old Juanita Pump Station in Kirkland; (3) 100th Ave NE; and (4) 601 Elliott Avenue in Seattle.] 


Executive staff stated that the rationale for increasing the minimum threshold was also primarily to implement a more efficient surplus real property sale process.

D. Public Hearing for Intergovernmental Sales.  King County Code 4.56.140 requires a public hearing on intergovernmental sales of all real property. The subsection references RCW 39.33.020 which require public hearing on sales greater than $50,000. The Prosecuting Attorney’s Office (PAO) has opined that they do not see this provision in conflict with the proposed ordinance which sets the minimum threshold for council approval to $500,000 for all real properties. The PAO also opined that a Council meeting is not necessary to satisfy a public hearing requirement, however, FMD would need to satisfy this requirement by issuing the required notices and hold a public hearing.

Financial Analysis
The fiscal note transmitted by the Executive with the proposed ordinance notes that revenue from tax title property sales will increase by $170,000 for 2018 with this code change. The fiscal note assumes that approximately 25 tax title properties will be sold in 2018 and the revenue estimate is based on historical trends and a 3 percent increase from 2017. Since 2009, FMD has sold 10 tax title properties with a sale price greater than $10,000 of which 2 are still pending Council approval. 

The fiscal note also notes that revenue from county surplus real property sales will increase by $320,000 for 2018 with this code change. This revenue estimate is also based on historical trends and a 3 percent increase from 2017. Since 2009, the average annual revenue from county surplus real property sales has ranged from $60,000 to $1,000,000.
FOLLOW-UP FROM 1st Briefing (9/10/17 GAO)

The following provides responses to Councilmembers’ follow-up questions from the September 12th GAO Committee meeting:

1. Can you provide additional details on the 63 properties that were candidates to be surplused since 2015?

Answer:  The Facilities Management Division provided details on the 63 parcels that were candidates to be surplused – please refer to Attachment 5.

2. Can you provide additional details on the affordable housing suitability process? More specifically on why, of the 63 properties that were candidates to be surplused, only 4 were considered for affordable housing.

Answer: According to the Facilities Management Division, “For the most part… these are small lots and aren’t usable for affordable housing. Zoning is another factor which can impact affordable housing. Affordable housing is also defined as inside the UGA (Urban Growth Area) – so properties that lie outside of the UGA aren’t eligible.”

In addition, Council staff reviewed Department of Assessments’ valuation data for tax title properties, which provide a proxy for the properties’ market value.  Note that Executive staff indicate that the assessed values are often lower than the market value.[footnoteRef:7]   [7:  According to Assessor’s Office staff, the data provided includes some properties that were valued at $1,000 as a placeholder figure.  ] 
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Based on the Assessor’s data, of the 1,219 tax title properties, the vast majority (1,032) are valued at less than the current $10,000 threshold requiring Council approval of a sale.  At the current threshold, Council action would be needed to sell the 187 tax title properties valued at more than $10,000.  At the Executive’s proposed $500,000 threshold, Council action would be required for only three of the properties.  At the $100,000 threshold proposed in Amendment 1, the Council would need to take action to approve the sale of 25 of the properties.

AMENDMENT

Amendment 1 offered by Councilmember Upthegrove, would:

(1) Require an email notification to Council of tax title property with an apparent value of less than $100,000 before sale sale – the notification may include multiple tax title properties and the frequency of notification shall be determined by FMD; and 

(2) Establish a minimum threshold for Council approval for both tax title property and surplus real property sales of $100,000 – the Executive’s transmitted ordinance proposed a threshold of $500,000.


ATTACHMENTS

1. Proposed Ordinance 2017-0285
2. Amendment 1
3. Transmittal Letter
4. Fiscal Note
5. Description of Surplus and Tax Title Properties

INVITED
Anthony Wright, Director, Facilities Management Division, Department of Executive Services
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