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SUBJECT

Proposed Ordinance 2017-0078 would approve the Department of Natural Resources and Parks, Water and Land Resources Division’s petition to the King County Council to vacate SE 180th Street in Renton.

SUMMARY

Proposed Ordinance 2017-0078 would approve the Department of Natural Resources and Parks Water and Land Resources Division’s (WLRD) petition to vacate the SE 180th Street public right-of-way in Renton. The King County Hearing Examiner “strongly” approved the vacation of the right-of-way and “mildly” approved the compensation waiver for the right-of-way in his May 17, 2017, Report and Recommendation to the King County Council.

There is a Striking Amendment S1 to Proposed Ordinance 2017-0078.2 that would require WLRD to compensate the Department of Transportation, Road Services Division (RSD) the value of $109,100, without discount, adopted by the Hearing Examiner in his May 17, 2017 report, for the right-of-way vacation.

BACKGROUND 

A road vacation removes the public interest in a County road right-of-way and relinquishes the property to the abutting property owners. The King County road vacation process includes five steps that are briefly described below.[footnoteRef:1]  [1: Sources: K.C.C 14.40--Road Vacation and King County Department of Transportation’s Road Services Division - http://www.kingcounty.gov/depts/transportation/roads/road-vacations.aspx] 


King County Road Vacation Process

Initiation.  The road vacation process is initiated by either the County Council by ordinance or by property owners of the majority of the frontage on any County right-of-way by submitting a vacation petition to the clerk of the Council.

Review of the petition.  Once the petition, legal description, drawing and filing fee[footnoteRef:2] are submitted to the clerk of the Council, the petition is reviewed for completeness and ownership of the abutting properties by the County Road Engineer. The County Road Engineer then reviews the public’s interest in the right-of-way, whether there is a current or anticipated long-term need for the right-of-way and whether any utility or other stakeholder has an ongoing need for the right-of-way to remain public. [2:  The current filing fee to petition for the vacation of a King County road is $200.] 


County Road Engineer recommendation and proposed ordinance.  In response to a petition or direction from the Council and based upon the review of current or anticipated need for the right-of-way, the County Road Engineer will issue a report that includes recommendations on whether the right-of-way should be vacated, any easements that should be required, compensation and fees required of the petitioners as a condition of the County Council approving the vacation. In addition to the filing fee for the petition, the County Road Engineer may charge additional fees for processing, investigation, the determination of value, appraisals, and the cost of the public hearing pertaining to the petition. 

Public hearing.  The County Hearing Examiner holds a public hearing[footnoteRef:3] on the Executive’s proposed ordinance and the County Road Engineer’s recommendation. At the hearing, the petitioners and any interested party may present information to the Hearing Examiner. The Hearing Examiner takes testimony and evidence, relating to the proposed vacation and compensation. He also prepares a record of the proceedings and a recommendation to the Council as prescribed in the King County Code.[footnoteRef:4]  [3:  K.C.C. 20.22.020(A)--The office of the hearing examiner acts on behalf of the council in considering and applying adopted county policies and regulations. The hearing examiner separates the application of regulatory controls from the legislative planning process, protect and promote the public and private interests of the community and expand the principles of fairness and due process in public hearings.]  [4:  K.C.C. 20.22.060 ] 


County Council.  Upon receipt of the Executive’s proposed ordinance, the Engineer’s Report and the Hearing Examiner’s recommendation, the County Council will determine whether to approve or deny the petition for road vacation and what compensation may be required as a condition of approval.

King County Code Road Vacation Compensation

Prior to 2016, the King County Code prescribed a compensation adjustment methodology based on the classification of the road. The King County Code formerly described the road classifications as follows:

Class A – 100% of assessed value for compensation: All King County roads or other real property interests conveyed to or held by King County for road purposes for which public funds have been expended in the acquisition of said road or property interests;

Class B – 75% of assessed value for compensation: King County roads or real property interests acquired at no monetary cost to the county and for which expenditures of funds have been made in the improvement or maintenance of same;

Class C – 50% of assessed value for compensation: King County roads or real property interests for which no public funds have been expended in the acquisition, improvement or maintenance of same, excluding roads subject to vacation as a matter of law; and 

Class D - $200:  King County roads or real property interests originally conveyed to King County by the present petitioner for which no public expenditures have been made in the acquisition, improvement or maintenance or same, or any other road not included within classes A, B or C.

In 2016, the Executive requested to amend Chapter 14.40 – Road Vacation of the King County Code in order to remove the outdated roadway class system and to align it with the new Washington State law (RCW 36.87.120). The King County Code currently states that in determining the appropriate compensation, the Council may consider as a factor the assessed land value of parcels adjacent to the county right-of-way proposed for vacation in addition to the factors listed in RCW 36.87.120.[footnoteRef:5] [5:  K.C.C. 14.40.020--Compensation] 


RCW 36.87.120 reads:

“Any ordinance adopted pursuant to this chapter may require that compensation for the vacation of county roads within particular classes shall equal all or a percentage of the appraised value of the vacated road as of the effective date of the vacation. In determining the appropriate compensation for the road or right-of-way, the board may adjust the appraised value to reflect: 

1.	the value of the transfer of liability or risk, 
2.	the increased value to the public in property taxes, 
3.	the avoided costs for management or maintenance, and
4.	any limits on development or future public benefit. 

Costs of county appraisals of roads pursuant to such ordinances shall be deemed expenses incurred in vacation proceedings, and shall be paid in the manner provided by RCW 36.87.070.”

Table 1 below summarizes the compensation methodology prior to 2016 and the current compensation methodology adopted by the King County Council in Ordinance 18420.



Table 1. King County Code Compensation Comparison 

	
	K.C.C 14.40 prior to
Ordinance 18420, 2016
	Current K.C.C 14.40

	Compensation
	Determined by the zoning and subdivision examiner per road class;

Class A:  100% AV
Class B:  75% AV
Class C:  50% AV
Class D: $200 

For Class A, B and C: Council may waive some or all compensation, except $200 where petitioner provides an alternative road of equal or greater value and the alternative will fulfill the public purposes of the previous transportation circulation plan.

Zoning and subdivision examiner and/or hearing examiner may recommend property in lieu of cash compensation or may recommend waiver of some or all compensation.

Council may waive some or all compensation if vacation is for a governmental agency.

Council may waive some or all compensation for any classification of road upon determination that it would benefit King County to do so.

	Assessed value (AV) may be adjusted after consideration of AV of adjacent parcels, in addition to factors in state law:

· the value of the transfer of liability or risk, 
· the increased value to the public in property taxes, 
· the avoided costs for management or maintenance, and
· any limits on development or future public benefit.

All county right-of-ways shall be one classification.

County Road Engineer and Hearing Examiner may propose and Council may accept real property of equal or greater value in lieu of cash compensation.




Proposed Ordinance 2017-0078 WLRD Road Vacation Petition

In 2012, WLRD petitioned the County to vacate SE 180th Street. According to the King County Hearing Examiner’s Report and Recommendation[footnoteRef:6] (“the Examiner’s Report”) (Attachment 5), WLRD acquired 15 parcels on SE 180th Street (except for the right-of-way) between 2002 and 2008, along the bend of the Cedar River, as part of a salmon recovery plan and a flood hazard reduction plan. The Examiner’s Report further notes that the right-of-way was not acquired with County funds originally; however, it was opened and maintained by the County. In addition to acquiring the 15 parcels, WLRD removed existing private residences, the surface to the road and the levy in order to develop a natural area. Private utilities also removed their lines.  [6:  K.C.C. 20.22.060(B)--The examiner shall issue recommendations in the vacation of county roads under K.C.C. chapter 14.40. ] 


On March 16, 2017, the Hearing Examiner received the Department of Transportation, Road Services Division’s (RSD) Engineer’s Report, (“the Engineer’s Report”) recommending vacation of the SE 180th Street right-of-way and waiving compensation. After reviewing the Engineer’s Report and accompanying attachments and exhibits, the Hearing Examiner conducted a public hearing on the petition on April 10, 2017.

At the June 19, 2017, King County Council meeting, the Hearing Examiner “strongly” approved the right-of-way vacation and “mildly” approved the compensation waiver in his recommendation to the Council. Due to the hearing examiner’s “mild” approval for the compensation waiver, on June 26, 2017, the King County Council re-referred the legislation to the Transportation, Economy and Environment Committee for further discussion.

ANALYSIS

Road Vacation Compensation in Other Jurisdictions

Council staff compared Clark, Pierce, and Snohomish Counties’ road vacation compensation methodology to King County’s current methodology. All four counties utilized the appraised value of the right-of-way as the starting point in determining compensation. All but King County set compensation based upon whether the property was originally acquired with public funds and the nature of the ownership interest in the property (fee or otherwise). Prior to the 2016 Code revision, King County used a similar classification system, but the new code makes all County right-of-ways one classification, as described above. Table 2 below summarizes the compensation methodology for the four counties.



Table 2.  Road Vacation Compensation in Four Counties

	Classification
	King
	Clark
	Pierce
	Snohomish

	Easement with public funds 
	All or a percentage of the appraised value of the vacated road (relies on RCW)
	AV of the vacated site, based on the value of adjoining property, considering any applicable adjustment for limited market use
	Appraised value
	50% of appraised value

	Easement without public funds
	
	None
	Administrative Costs
	0% of appraised value

	Fee with public funds
	
	Declared surplus and disposed of per code
	Appraised Value
	100% of appraised value

	Fee without public funds
	
	
	Administrative Costs
	50% of appraised value



Proposed Ordinance 2017-0078.2 Compensation Recommendations

County Road Engineer Recommendation.  According to the Examiner’s Report, the County Road Engineer recommended compensation to be waived in the amount of $109,100[footnoteRef:7] based on the avoided costs for management or maintenance and the value of the transfer of liability and risk adjustment factors allowed in RCW 36.87.120. The SE 180th Street right-of-way is approximately 800 linear feet or 0.15 miles. The average annual maintenance cost for the road is estimated to be $2,800.[footnoteRef:8] The Examiner’s Report also states that the County paid out approximately $3 million on RSD related claims.  [7:  The Hearing Examiner adopted a value of $109,100 (value does not include the influence of the WLRD project) for the SE 180th Street right-of-way in the Examiner’s Report.]  [8:  In the Examiner’s Report, RSD estimates the cost to maintain a mile of road at $18,406. The road recommended to be vacated is only .15 miles which equates to $2,760 or $2,800 in average annual maintenance costs.] 


Hearing Examiner Recommendation.  The Hearing Examiner “mildly” and “tepidly” approved the compensation waiver, according to his report. The Examiner’s Report further notes that the Hearing Examiner remains concerned that WLRD scoped a project that paid to acquire all 15 property interests within the natural resource area boundaries, and yet did not set aside any funds for purchasing RSD’s property interest, leaving RSD the only uncompensated property owner in the natural area boundaries. The Hearing Examiner’s concern is heightened by RSD’s claim of a systemic budget shortfall. 

Compensation Options for Council Consideration

Based on the provisions of RCW 36.87.120 and K.C.C 14.40, the Council could adopt any of a range of options for compensation for the WLRD road vacation petition.

Option 1:	Ratify the Examiner’s Report as originally presented, and waive compensation.

Option 2:	Require compensation at full value.

Option 3:	Require compensation at an adjusted value based on adjustment factors prescribed in RCW 36.87.120. 

AMENDMENT

[bookmark: _GoBack]Striking Amendment S1 to Proposed Ordinance 2017-0078.2 would amend the Hearing Examiner’s recommendation and require compensation at full value, without discount, in the amount of $109,100. 

ATTACHMENTS

1. Proposed Ordinance 2017-0078.2 (and its attachments)
2. Striking Amendment S1
3. Transmittal Letter
4. Fiscal Note
5. Hearing Examiner’s Report and Recommendation, dated May 17, 2017


INVITED

· David Spohr, Hearing Examiner, Office of the Hearing Examiner
· Brenda Bauer, Division Director, Road Services Division
· Josh Baldi, Division Director, Water and Land Resources Division
· Michelle Clark, Executive Director, King County Flood Control District
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