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Ordinance 18474

Proposed No.2016-0520.2 Sponsors Upthegrove

AN ORDINANCE authorizing the county executive to sign

a twenty-five year lease enabling the Puget Sound

Emergency Radio Network project to occupy and use a

portion of the Suquamish Tribe of the Port Madison Indian

Reservation's communications site.

STATEMENT OF FACTS:

1. King County has established a capital improvement project ("the

PSERN project") to build the Puget Sound Emergency Radio Network

("PSERN").

2. King County adopted Proposition 1 and Ordinances 17993, 18074 and

18075, to fund the planning, deployment and testing of PSERN.

3. King County entered into a contract with Motorola Solutions, Inc., that

requires Motorola to identify the sites needed for PSERN's

communications equipment together with a list of equipment needed at

each site. Motorola identified the Suquamish site of the Suquamish Tribe

of the Port Madison Indian Reservation's communications site as one of

the needed sites.

4. The PSERN project, with the oversight of the county's facilities

management division, successfully negotiated a lease with the Suquamish
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Ordinance 18474

20 Tribe of the Port Madison Indian Reservation that would enable the

27 PSERN project to use the Suquamish site, located at22063 Dewbeny

22 Road NE, Indianola, V/ashington, in Kitsap County.

23 BE IT ORDAINED BY THE COI.INCIL OF KING COIINTY:

24 SECTION 1. The executive is authorized to execute a lease for the Suquamish

25 site with the Suquamish Tribe of the Port Madison Indian Reservation, substântially in
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26

27

28

the form of Attachment A to this ordinance, and to take all actions necessary to

implement the terms of the lease.

Ordinance 18474 was introduced on 1111412016 and passed by the Metropolitan King
County Council on3ll3l2017,by the following vote:

Yes: 9 - Mr. von Reichbauer, Mr. Gossett, Ms. Lambert, Mr. Dunn,
Mr. McDermott, Mr. Dembowski, Mr. Upthegrove, Ms. Kohl-Welles
and Ms. Balducci
No: 0
Excused: 0

KING COUNTY COUNCIL
KING COUNTY, WASHINGTON

Chair
ATTEST:

Melani Pedroza, Acting Clerk of the il
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APPROVED thisZ2 *d¿y 

o¡ 2017

6.Ðow Constantine, County Executive

Attachments: A. Lease Agreement dated March 6,2017
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Dated March 6,2017

ATTACHMENT A:

LEASE AGREEMENT
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SUQUAMISH TRIBE
AND

KING COTINTY

LEASE AGREEMENT

THIS LEASE AGREEMENT ("Lease") is made and entered into by and between the
Suquamish Tribe of the Port Madison Indian Reservation, a federally recognized Indian Tribe
organized pursuant to Section 16 of the Indian Reorganization Act of 1934 (25 U.S.C. 5 476),
hereinafter referred to as the LESSOR or TRIBE, owner of trust lands located within the exterior
boundaries of the Port Madison Indian Reservation, acting by and through the Superintendent,
Puget Sound Agency, Bureau of Indian Affairs, Department of the Interior, pursuant to the
provisions of Federal law, and King County, a political subdivision of the State of Washington,
hereinafter referred to as the LESSEE. The Lessor and Lessee may be individually referred to
herein as a "Part¡i," and collectively as the "Parties."

1. LEASED FACILITIES.

A. The Lessor maintains an office address at 18490 Suquamish Way, Suquamish,
Washington 98392, and Lessee maintains an ofÍice address at 500 Fourth Avenue, Suite
830, Seattle, Washington 98104. Lessor owns and operates the Indianola Forest and Cell
Tower Site ("Site"), Allotment ll4-T1045, which Site is situated on that certain parcel of
real property located at 22063 Dewberry Rd NE, Indianola, WA (Parcel No. 112602-2-
007-2000) ("Property"), on the Port Madison Indian Reservation, Kitsap County, State of
Washington. The Site and Property are legally described in Exhibit A and depicted in
Exhibit B, both attached hereto and incorporated herein by this reference. Lessor hereby
leases to Lessee those portions of the Site reasonably necessary for the Lessee to install,
operate, and maintain structures, equipment and other properfy necessary to operate an

emergency radio network communication site, to include ingress and egress over the
Property (hereinafter designated as the "Leased Premises").

B. The portion of the Leased Premises leased by Lessor to Lessee shall include those
portions of the real property described above, and of an existing tower owned by Lessor
on that real property, that are reasonably necessary for Lessee to fulfill its obligations
under this Lease, but no more. Lessee's rights to use the real property described above
are exclusive as to those portions of the Site used for the installation of certain
Communication Facilities (defined in Section 4.4.) as depicted on Exhibit B ("Exclusive
Use Area"), but as to the remainder of the Site, including the existing tower on that
Property, are not exclusive but are shared with the Tribe and with pre-existing and/or
future lessees.

C. Lessor hereby acknowledges that Lessee plans to fund, procure sites for such

emergency radio network communication facilities, and along with other municipalities in
King County establish the Puget Sound Emergency Radio Network (the "PSERN System")
to eventually provide service in King County as authorized by Proposition 1 and King
County Ordinances 17993, 1807 4 and I 8075.
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2. TERM

The "Effective Date" of this Lease is the last date this Lease is approved by the Secretary
(defined in Section 19.4.), and signed by the Secretary, Lessor and Lessee. The term of this
Lease is twenty-five (25) years, beginning on the first day of the month after the date Lessee
commences construction of the Communication Facilities (defined in Section 4.4.) or twenty-
fow (24) months after the Effective Date of this Lease, whichever is earlier ("Lease
Commencement Date") and ending on the twenty-fifth anniversary of the Lease Commencement
Date.

3. RENT

A. Upon the Lease Commencement Date, Lessee shall pay Lessor $34,101.12, in
advance, as Annual Rent for the first year of this Lease. Upon the first anniversary of the
Lease Commencement Date and each anniversary thereafter, the Annual Rent shall
increase by 2.25% annually throughout the entire Lease term. See the Lease Rate

Schedule attached hereto as Exhibit C and incorporated herein by this reference.

B. Rent for partial lease years shall be prorated and if Rent is ever ove{paid it shall be

either refunded or applied to future payments at Lessee's discretion. Rent shall be made
payable to Lessor and sent to Lessor's address as set forth in Section 35 herein, or as

directed by Lessor from time to time.

4. PERMITTED USES.

A. Lessee shall have the right to use and possess the Site for purposes involving, relating to
or supBorting telecommunications (the "Permitted Uses"). The term "Permitted lJses"
expressly includes, without limitation, the right to install and maintain on the Site
communication facilities, including, without limitation, radio and other storage structures
and other improvements relating thereto (collectively, "Communication Facilities").
Construction plans for Lessee's Communication Facilities on the Site, which have been
reviewed and approved by Lessor, are attached hereto and incorporated herein by this
reference in Exhibit D. All Communication Facilities installed by Lessee shall be deemed
personal property, and Lessee shall retain title to all such Communication Facilities.
Lessee shall comply with all applicable laws in connection with the Permitted Uses and
Communication Facilities.

B. Lessee shall have the right to modifu, supplement, replace, upgrade or relocate the
Communication Facilities on the Site at any time during the Lease term so long as such
activity is consistent with the Permitted Uses and the Lessee receives written consent
from the Lessor, which consent shall not be unreasonably withheld, delayed or
conditioned. Lessee may erect fences or other barriers to prevent interference with its
Communication Facilities.

C. Lessee shall have the right to install necessary utilities, including without limitation
conduit and sleeving, for its Communication Facilities to the point of connection within

2
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its equipment shelter. Lessee may install a separate electric meter for its electric servrce
on the Leased Premises.

D. Lessee shall have the right to use the existing access road connecting to Dewberry
Road for purposes of vehicular and pedestrian access to the Site without Lessor's
consent. Lessor shall provide Lessee with access to the Site twenty-four (24) hours per
day, seven (7) days per week. Lessor has fenced the exterior of the tower base and will
provide Lessee with two (2) keys to the Site. Additional keys will be provided at a cost
of$10 per key.

5. NON-INTERFERENCE.

A. Lessee shall not use the Site in any way that interferes with the existing use by (i)
Lessor or (ii) tenants or licensees of Lessor holding rights to the Lessor's Property on the
Effective Date ("Existing Tenants").

B. Lessor warrants to Lessee the use and quiet enjoyment of the Leased Premises.
Lessor agrees that it shall not use, or shall it permit its tenants, employees, invitees or
agents to use, any portion of the Site or Lessor's Property in any way which would
interfere with Lessee's telecommunications operations, provided that continued use by
Lessor or Existing Tenants in the same manner as existed as of the Effective Date shall
not constitute interference with Lessee's telecommunications operations.

C. In the event Lessor elects to permit a third party to use any of Lessor's Property for
the purpose of installing communication facilities, Lessor shall, thirty (30) days prior to
the issuance of such authority, deliver to Lessee engineering studies or other appropriate
evidence that such use will not interfere with Lessee's operations at the Site. Should
Lessee determine, based on such materials or on its own studies, that the third party will
interfere with Lessee's operations, and so notifies Lessor in writing, then Lessor shall not
permit the third party to use the Lessor's Property.

6. ENVIRONMENTAL MATTERS.

A. Lessor represents and warrants to Lessee that Lessor is not aware of any Hazardous
Substances located on the Property in soil, groundwater, or other environmental media, or
in violation of applicable laws. Lessee and Lessor agree that they will not place, dispose
of or store any Hazardous Substances on the Leased Premises or the Property in violation
of applicable laws. The Parties acknowledge that, consistent with this Section, Lessee
may be installing on the Leased Premises backup power devices such as batteries and
generators with petroleum or propane fuel storage tanks.

B. Lessee shall indemnif,i, defend and hold harmless Lessor with respect to any and all
claims, demands, suits, causes of action, judgments, damages, costs, attorney fees,
government orders, penalties, or other requirements (hereafter "Claims") arising from the
release of any Hazardous Substances on the Leased Premises caused by Lessee, its
employees or agents, except to the extent that a Claim is caused by the Lessor, its
employees or agents, another tenant, its employees or agents, or a third party.

J
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C. Lessor shall indemniS', defend and hold harmless Lessee with respect to any and all
Claims arising from the presence or release of any Hazardous Substances on the Property,
except to the extent that a Claim is caused by Lessee, its employees or agents.

D. For purposes of this Lease, "Hazardous Substances" shall mean any substance
subject to regulation under the Washinglon Hazardous Waste Management Act (Ch.
70.105 RCW) and implementing regulations, any "hazardous substance" under the
Washington Model Toxics Control Act (Ch. 70.105D RCW) and implementing
regulations, and any "hazardous substance" ot "hazardous waste" as defined by the
Comprehensive Environmental Response, Compensation and Liability Act of 1980 (42

USC $$ 9602 et seq.) and implementing regulations, as these laws are amended from
time to time; underground storage tanks, whether empty, filled or partially filled with any
substance; asbestos; urea formaldeh¡ide foam insulation; PCBs; and any other substance,
waste, material or chemical deemed or defined as hazardous, toxic, a pollutant,
contaminant, dangerous or potentially dangerous, noxious, flammable, explosive, or
radioactive, the removal of which is required or the manufacture, preparation, production,
generation, use, maintenance, treatment, storage, transfer, handling, or shipment of which
is restricted, prohibited, regulated or penalized by any federal, state, county, municipal or
other local governmental statute, regulation, ordinance or resolution as these laws are

amended from time to time.

E. The obligations of this Section shall survive the expiration or other termination of
this Lease.

F. Prior to commencement of construction of the Communication Facilities on the
Site, Lessee shall perform any environmental assessment required for Lessee's Permitted
Use by any local, state, tribal or federal authorities.

7. RENEWAL/CANCELLATION/DEFAULT.

A. This Lease may be renewed for an additional twenty-five (25) year term or for a
term of less than twenty-five (25) years by mutual agreement in writing. The
consideration for this Lease is subject to adjustment at the time of any such renewal by
agreement of the Parties.

B. This Lease may be terminated by Lessee for any reason or no reason by giving
ninety (90) days notice in writing to Lessor, and if the effective termination date is after
the Lease Commencement Date Lessee shall pay Lessor an early termination fee equal to
three (3) months of the then current Rent on or before the effective termination date.

Lessee may also terminate this Lease upon thirty (30) days written notice to Lessor if (i)
Lessee determines that it cannot obtain the Government Approvals required to employ the
Site for the use described in this Lease, or if any necessary approval is revoked or
terminated, or (ii) if Lessee or Lessee's vendor of the PSERN System determines that, for
technical, design, interference, environmental, economic or title reasons, the Site is not
necessary or suitable for the operation of the PSERN System or the use described in this
Lease.

4
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C. In the event that Lessor elects to no longer use the Property as a communication
facility, Lessor shall have the right to terminate this Lease by giving one (1) year prior
written notice thereof to Lessee.

D. In accordance with Federal law, the Secretary may terminate this Lease for
Lessee's failure to comply with any material term or condition of this Lease or applicable
Federal law; provided,that this Lease shall not be terminated if: (a) Lessee's failure is
cured within thirty (30) days of notice of such failure; or (b) Lessee's failure pertains to a
matter other than the payment of any monies due under this Lease, Lessee promptly
commences to cure the failure, Lessee diligently pursues such action with continuity to
completion, and completion takes place within such reasonable time as may be specified
by the Secretary.

E. If Lessor should fail to remedy any default in the keeping of any term, covenant or
condition herein with all reasonable dispatch, within a reasonable period of time no sooner
than thirty (30) days after receipt of written notice within which time frame said default has
not been cured, then in any of such event(s), Lessee shall have the right, at its option, in
addition to and not exclusive of any other remedy Lessee may have by operation of
applicable laws, to remedy Lessor's failure to perform or terminate this Lease upon written
notice to Lessor.

F. Subject to Sections 8.8 and 28 herein, upon termination or expiration of this
Lease, Lessee shall remove its equipment and/or improvements and will restore the
Leased Premises to substantially the same condition existing as of the Lease
Commencement Date, normal wear and tear and damage beyond Lessee's reasonable
control excepted.

8. O\ryNERSHIP OF PERSONAL PROPERTY PLACED BY LESSEE.

A. Title to the Communication Facilities, including but not limited to a building or
equipment, installed and/or located on the Leased Premises by the Lessee shall vest and
remain with the Lessee. Lessor hereby waives any and all lien rights it may have, under
any theory of law, statute or otherwise, concerning the Lessee's Communication Facilities
or any portion thereof on the Leased Premises. All buildings, tower, equipment or other
improvements existing on the Leased Premises prior to the Effective Date of this Lease,
or placed by Lessor on the Leased Premises subsequent to the Effective Date of this
Lease, shall be and remain the property of the Lessor during the term of this Lease,
including any renewal thereof.

B. Lessee shall have the right to remove the Communication Facilities at any time
prior to and within sixty (60) days after the expiration or earlier termination of this Lease,
subject to Section 28 below; provided, however, upon receipt of Lessor's prior written
consent, Lessee may elect not to remove all or any of its improvements from the
Property.

9. EXISTING AUTHORIZED USES.

5
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Lessee's rights under this Lease are subject to any prior valid existing right or adverse
claim. Lessee's rights under this Lease are subject to existing authorized uses of the Leased
Premises (including existing use for the installation, operation and transmission of utility
services by the Tribe and/or by third parties authorized by the Tribe, including Tribal utilities,
water, sewer, electric, natural gas, television, telephone, fiber optic and data); provided,however,
such existing authorized uses do not interfere with Lessee's activities that are authorized by this
Lease.

10. COMPLIANCE \ryITH LAW

Lessee, its employees, agents, and contractors (including subcontractors) shall comply
with all applicable Tribal, Federal and State laws when conducting any activity pursuant to this
Lease that occurs upon or affects the Leased Premises.

11. UTILITIES.

Lessee shall have the right to obtain all utilities necessary for operation of the
Communication Facilities from a servicing utility provider, the installation and maintenance
thereof shall be the Lessee's sole obligation, provided that the location of such installation shall
be subject to the written consent of the Lessor, which the Lessor will not unreasonably withhold,
delay or condition. The Lessee shall pay, as they become due, all bills for electricity and other
utilities that are furnished to the Communication Facilities. In the event Lessee cannot secure its
own metered electrical supply, Lessee may submeter from Lessor, in which event Lessee will
read the submeter on an annual basis and will reimburse Lessor on each anniversary of the Lease
Commencement Date for the electricity used by Lessee during the prior lease year.

12. EXISTING UTILITIES.

Lessee will seek to locate all existing utilities prior to, and avoid any damage to existing
utilities during, use of the rights granted under this Lease. Lessee will cooperate with utility
owners andlor operators to arrange for the prompt repair of any such damage, and shall promptly
reimburse the utility owner and/or operator for the cost of such repair.

Lessee shall comply with RCW 19.l22 "Underground Utilities" (or any future successor
of or replacement for RCW 19.I22), in connection with this Lease and any activity it undertakes
or utilities it installs pursuant to this Lease. Such compliance shall be in addition to, and not a
replacement for or excuse from, compliance with any otherwise applicable existing or future
Tribal law or requirement of this Lease.

13. LESSOR'S USE OF PROPERTY

Lessee shall have exclusive use of the Exclusive Use Area on the Site where the
Communication Facilities are installed, provided that Lessee's use of access and utility
easements and routes on the Property shall be non-exclusive. Lessor reserves the right to use the
Leased Premises for those purposes set out in Section 24 herein below, provided such use is not

6
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inconsistent with the rights herein granted. Lessee agrees not to interfere with the use of the
Leased Premises for any purpose not inconsistent with the primary purpose for which this Lease
was entered into.

14. WORKM.A.I\LIKEMANNER.

Lessee and its employees, agents and contractors (including subcontractors) shall
exercise the rights conveyed by this Lease in a workmanlike manner.

15. PERMITS.

Before beginning any activity on the Leased Premises, Lessee, its employees, agents, and
contractors (including subcontractors) shall obtain all necessary permits, including all necessary
Tribal, Federal or State permits, licenses and approvals ("Government Approvals"), in
connection with Lessee's occupancy and use of the Leased Premises, including any survey,
construction, operation, inspection, alteration, improvement, maintenance, replacement, or repair
activity in the Leased Premises. Lessee, its employees, agents and contractors (including
subcontractors) shall comply with any and all conditions of said Government Approvals and
shall conform all activity and work to applicable site plans associated with Government
Approvals. Lessor hereby authorizes Lessee to make and sign as Lessor's agent any and all
applications and/or submissions necessary to obtain all Government Approvals from all applicable
governmental and/or regulatory entities required for Lessee's Permitted Use of the Communication
Facilities within the Site. Lessor agrees to reasonably assist Lessee with such applications and
with obtaining and maintaining the Government Approvals during the term of this Lease.

16. F'IRE CONTROL

Lessee will conduct its activities on and near the Leased Premises so as to reasonably
prevent fires on or near the Leased Premises.

I7. CULTURALRESOURCES.

Lessee agrees that during the term of this Lease, if any previously unidentified cultural
resources are discovered within the Leased Premises, that any activity that disturbs or threatens
to disturb such cultural resources shall be halted immediately and the Tribe shall be contacted
immediately.

18. HOLD HARMLESS.

A. Lessee agrees to indemnifu and hold Lessor harmless as provided herein to the
maximum extent possible under law. Accordingly, Lessee agrees for itself, its
successors, and assigns, to defend, indemniff, and hold harmless Lessor, its appointed
and elected offrcials, and employees from and against liability for all Claims, including
costs of defense thereof for injury to persons, death, or property damage which is caused
by or arises out of Lessee's exercise of rights and privileges granted by this Lease, except
to the extent of the Lessor's negligence.

7
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B. Lessor agrees to indemnifli and hold Lessee harmless as provided herein to the
maximum extent possible under law. Accordingly, the Lessor agrees for itself, its
successors, and assigns, to defend, indemnify, and hold harmless Lessee, its appointed
and elected officials, and employees from and against liability for all Claims, including
costs of defense thereof for injury to persons, death, or property damage which is caused

by or arises out ofLessor's exercise ofrights and privileges granted by this Lease, except
to the extent of the Lessee's negligence.

C. Where such Claims result from the concurrent negligence of the Parties, the
provisions provided in this Section shall be valid and enforceable only to the extent of
each Party's negligence.

D. Each of the Parties agrees that its obligations under this Section 18 extend to any
Claim brought by, or on behalf of, any of its employees or agents. For this purpose, each
of the Parties, by mutual negotiation, hereby waives, with respect to the other Party only,
any immunity that would otherwise be available against such Claims under the industrial
insurance provisions of Title 5l RCW; provided that such waiver of immunity shall apply
only in the event that both Parties carry industrial insurance in compliance with Title 51

RCW.

E. In the event that any of the Parties incurs any judgment, award, andlor cost arising
therefrom, including attorney fees, expenses, and costs shall be recoverable from the
responsible Party to the extent of that Party's negligence.

F. The provisions of this Section 18 do not apply to Claims that are subject to
Section 6.

19. FEDERAL SUPERVISION.

A. The Tribe has granted the fee simple interest in the Property to the United States
of America ("United States"), by and through the Department of the Interior ("DOI"), to
hold in trust for the Tribe. In accordance with applicable Federal laws, the Bureau of
Indian Affairs ("BIA"), an agency within the DOI, administers and manages on behalf of
the DOI tribal lands held in trust by the United States. For purposes of this Lease, the
Superintendent of the Puget Sound Agency of the BIA and the Secretary of the DOI, and
each of their authorized representatives, are collectively referred to herein as the
"Secretary."

B. As long as any portion of the Leased Premises is held in trust or restricted status

by the United States, all of Lessee's obligations under this Lease, and the obligations of
its sublessees, assignees and sureties, shall be to the United States as well as to Lessor.
Nothing contained in this Lease shall operate to delay or prevent a termination of federal
trust responsibilities with respect to the Leased Premises by the issuance of a fee patent
or otherwise during the term of the Lease; however, such termination shall not serve to
abrogate the Lease. In the event of such termination, all powers, duties or other functions

8
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of the United States or its authorized representative shall terminate, and the
responsibilities for enforcing compliance with the covenants of this Lease shall be
assumed by the Lessor or successors in interest. The owners of the Leased Premises and
the Lessee, its sublessees and assigns and their sureties shall be notified of any such
change in the status of the Leased Premises.

C. No member of Congress or any delegate thereto shall be admitted to any share or
part of this Lease or to any benefit that may arise here from.

D. It is understood and agreed that violations of this Lease shall be acted upon in
accordance with the regulations in 25 C.F.R.Part 162.

E. It is understood and agreed that this Lease shall be valid and binding only after
approval by the Secretary, as evidenced by the Secretary's signature on this Lease below.

20. ASSIGNMENT AND SUBLEASE.

A. Lessee shall not assign or sublet this Lease, in whole or in part, without the prior
written consent of the Lessor and the Secretary, which consent shall not be unreasonably
withheld, delayed or conditioned.

B. Any sublessee or assignee shall comply with all applicable laws of the Tribe and
the United States.

C. Lessor acknowledges that Lessee and other municipalities participating in the
PSERN System intend to establish a new govemmental non-profit entity that will
eventually own and operate the PSERN System. Notwithstanding anything in this Lease
to the contrary, Lessee may assign its interest in this Lease, without the Secretary's or
Lessor's consent, to that governmental non-profit entity or to any entity existing now or
in the future that will be responsible for the operation, maintenance, management,
updating and upgrade or replacement of the PSERN System as authorized by law.

D. In the event of an assignment, the assignee shall assume all liability of the
assignor and Lessee will be relieved of all future performance, liabilities and obligations
under this Lease to the extent of such assignment.

2I MODIFICATIONS AND AMENDMENTS

Any modifications or amendments to this Lease must be approved in writing by the
Lessor, Lessee and the Secretary.

22. LATE PAYMENT INTEREST

It is understood and agreed between the Parties hereto that, if any installment of rent is
not paid within sixty (60) days after becoming due, interest will be assessed at twelve percent
(12%) per annum, from the date due until paid in full.

9
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23. INSURANCE.

A. Lessee maintains a fi.rlly funded Self-Insurance program for the protection and
handling of the Lessee's liabilities including injuries to persons and damage to property.

B. Lessor acknowledges, agrees and understands that Lessee is self-funded for all of its
liability exposures. Lessee agrees, at its own expense, to maintain, through its fully funded
SelÊInsurance program, coverage for all of its liability exposures for this Lease. Lessee

agrees to provide Lessor with at least thirly (30) days prior written notice of any material
change in Lessee's selÊfunded insurance program and will provide Lessor with a letter of
selÊinsurance as adequate proof of coverage. Lessor further acknowledges, agrees and
understands that Lessee does not purchase Commercial General Liability insurance and is a
self-insured govemmental entity; therefore Lessee does not have the ability to name Lessor
as an additional insured.

C. If Lessor is not a govenìmental agency which maintains a fully funded SelÊ
Insurance program in accordance with applicable law, Lessor will maintain Commercial
General Liability insurance in the amount of One Million Dollars ($1,000,000) per
occurrence and Two Million Dollars ($2,000,000) general aggregate, based on ISO Form
CG 00 01 or equivalent, and will include Lessee as an additional insured with respect to
claims arising out of or related to this Lease.

D. Lessor shall carry "All Risk" property insurance in an amount equal to the full
replacement value of its improvements on the Property, including Lessor's existing
tower.

E. Lessee shall maintain "Al1Risk" property insurance in an amount equal to the full
replacement value of all its improvements and personal property located on the Leased
Premises or shall self-insure improvements and personal property on the Leased
Premises.

24. RESERVATIONS.

Lessee shall use the Site exclusively for purposes of communications, except as

otherwise agreed to by the Parties in writing. Any rights not expressly provided are reserved by
the Lessor, including:

Minerals: The Lessor reserves all rights, as owned by the Lessor, to all mineral rights,
including but not limited to oil, gas, or hydrocarbon substances, excluding those brought
onto the Property by or at Lessee's direction for its use of the Communication Facilities.

Timber: The Lessor reserves all rights, as owned by the Lessor to timber and forest
products on the Leased Premises.

Suquamish Tribe - King County PSERN Lease
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Water: The Lessor reserves all rights, as owned by the Lessor, to water on, under, for
the use of or reserved by the United States in connection with the reservation of the
Leased Premises.

Easements and Rights of Way: The Lessor reserves the right to establish and utilize such
easements, rights of way or service line areas as shall be reasonably necessary from time
to time for the provision and installation of public infrastructure including but not limited
to conveyances for water, sewer, gas, electrical, cable television, fiber optic, telephone
and any other utility benefiting the Lessor.

25. ASSENT NOT \ryAIVER OF FUTURE BREACH OF COVENANTS.

No assent, express or implied, to any breach of any of the Lessee's covenants, shall be
deemed to be a waiver of any succeeding breach of any covenants.

26. VIOLATIONS OF LEASE.

The negotiation and execution of this Lease shall be deemed by the Parties to have
occurred within the Port Madison Indian Reservation and Lessee acknowledges that it has
voluntarily entered into a consensual contractual relationship with the Tribe. Except for
resolution of disputes, as provided in Section 33 herein, it is understood and agreed by the Parties
that violations of this Lease shall be acted upon according to the laws of the Suquamish Tribe
and, in the absence of any applicable Suquamish Tribal authority, according to the regulations in
25 C.F.R. Part 162 and all other applicable Federal statutory and regulatory provisions.
Notwithstanding the forgoing, if there are any discrepancies between the terms of Section 33,
Dispute Resolution, and the terms set forth in this Section, the terms of Section 33 shall control.

27. CARE OF PREMISES.

A. It is understood and agreed that the Lessee is to keep its Communication Facilities
and those areas of the Site used exclusively by Lessee in good condition and repair.
Lessee shall not commit or permit to be committed any waste whatever on the Leased
Premises and shall not remove or tear down any building or other improvements thereto
owned by another. Lessee shall not destroy or permit to be destroyed any trees, except
with the consent of the Lessor, and shall not permit the Leased Premises to become
unsightly. The Lessee will be held financially responsible for all unrepaired damages to
improvements or appearance caused by Lessee, except for the usual wear, tear and decay.

B. Lessor shall maintain its tower, the Site and the Property (except for Lessee's
Communication Facilities), including access to the Leased Premises from Dewberry
Road, in good repair and tenantable condition during the term of this Lease.

C. Notwithstanding anything in this Lease to the contrary, Lessor shall not maintain,
repair or otherwise touch or interfere with Lessee's Communication Facilities without
Lessee's prior consent; provided that, in the event of an emergency posing an imminent
threat of bodily injury or property damage, Lessor may take action necessary to abate the
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threat and shall give Lessee notice ofsuch actions taken as soon as is reasonably possible
thereafter.

28 SITE RESTORATION

The Lessee shall surrender possession of the Leased Premises upon the expiration or
termination of this Lease and, if required by the Lessor, shall within sixty (60) days thereafter, or
within such additional time as may be mutually agreed upon, return the Leased Premises in as

good condition as is possible as that existing at the time of entering upon the same under this
Lease, normal wear and tear and damage beyond Lessee's reasonable control excepted; provided
that, if the Lessor requires the return of the Leased Premises in such condition, the Lessor shall
give written notice thereof to the Lessee at least thirty (30) days before the expiration or
termination of the Lease. The restoration of the Leased Premises as aforesaid shall include, but
not be limited to, the removal of all debris, concrete slabs and foundations placed by Lessee; the
filling of holes and depressions created by Lessee; and grading as required in conjunction with
the foregoing. Failing to comply with this stipulation, Lessee agrees to bear all expenses and
costs incurred by the Tribe and/or the United States in accomplishing said restoration.

29. INSPECTION OF THE PREMISES.

The Lessor and the Secretary, and their authorized representatives, shall have the rights,
at any reasonable times during the term of this Lease, and with reasonable notice, to enter upon
the Leased Premises, or any part thereof, to inspect the same and all buildings and other
improvements erected and placed thereon.

30 COMPLETE AGREEMENT AND CONSTRUCTION.

A. This Lease contains the complete statement of the understanding of the Parties
with respect to the subject matter of this Lease. There are no other representations,
agreements, or understandings, oral or written, by the Parties relating to the subject
matter of this Lease that are not fully expressed in this Lease. Each Party acknowledges
and represents to the other Party that it is executing this Lease solely in reliance upon its
own judgment and knowledge and that it is not executing this Lease based upon the
representation or covenant of the other Party, or anyone acting on such Party's behalf,
except as expressly stated herein.

B. This Lease has been freely and fairly negotiated by the Parties hereto, each of
whom has had the fuIl opportunity to consult legal counsel and to modi$r the
draftsmanship hereof, and, therefore, the terms of this Lease shall be construed and
interpreted without any presumption or other rule requiring constructional interpretation
against the Party causing the drafting of the Lease.

31. SEVERABILITY.

In the event any term or condition of this Lease or application thereof to any person or
circumstance is held invalid, such invalidity shall not affect other terms, conditions, or
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applications of this Lease, which can be given effect without the invalid term, condition, or
application. To this end, the terms and conditions of this Lease are declared severable; provided,
however, that this paragraph is not applicable to the following paragraph 32 of this Lease.

32. TRIBAL SOVEREIGNTY

This Lease shall in no manner diminish, affect or limit any aspect of the Tribe's
jurisdiction, dominion or control, whether civil, criminal, regulatory, adjudioatory, licensing,
taxation or otherwise, over the Leased Premises, or over anyone or anything thereon or therein,
or any activities taking place on, over or under the Leased Premises, without regard to whether
the person or entity being regulated is a Tribal member, other Native American or non-Indian
person or entity, or State or local governmental authority. This provision is an essential and
indivisible part of this Lease; should this provision, at the request of Lessee or its employees,
agents, or contractors (including subcontractors), or any person or entity acting in concert with
Lessee, be struck down, ruled unenforceable, or ineffective, or in any manner limited, this Lease
shall be void and the rights granted by this Lease shall terminate immediately. Nothing
whatsoever in this Lease constitutes or shall be construed as a waiver of Tribe's sovereign
immunity, except to the extent the Tribe consents to the dispute resolution provisions provided in
Section 33 below.

33. DISPUTE RESOLUTION

A. Purpose. The Parties intend to resolve their disputes through direct discussion
and, if such is not possible, then the Parties consent and will use the dispute resolution
framework established in this Section. All stated time frames for resolving disputes may
be lengthened by mutual consent.

B. Direct Discussions. To initiate dispute resolution under this Section, the
complaining Party will first submit a written complaint letter to the respective Party's
Representative (defined in Section 35) against whom a dispute is lodged, stating therein
the nature of the dispute, the requested resolution, and the factual basis supporting the
requested resolution. The responding Party will, within ten (10) business days of
receiving the complaint letter, provide a written response, stating its agreement or
disagreement with the nature of the dispute and the requested resolution. If the
responding Party disagrees with the complaint or the proposed resolution, the written
response must provide at least one alternate resolution and the factual basis supporting
such resolution(s). Thereafter, the Representatives of each Party will, for fifteen (15)
business days, make a good faith attempt to resolve the dispute through one or more
direct discussions. If no mutually acceptable resolution is reached, the Representatives
will prepare a joint statement within five (5) business days, which includes a chronology,
a synopsis of the discussions that took place and the last stated positions of each Party.

C. Mediation. If direct discussions between the Parties fail to resolve the dispute,
either Party may, within five (5) business days of completing the direct discussion
process, make a written request for mediation to be conducted in Seattle, Washington or
at another place as the Parties may agree in writing. If both Parties agree to engage in
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mediation, the Parties shall seek a mutually acceptable mediator. If the Parties cannot
reach agreement on the selection of the mediator within fifteen (15) business days of the
date the written mediation request letter was received by the other Party or Parties, the
mediation will be administered by J.A.M.S., Seattle, Washington Office using a J.A.M.S.
mediator and protocol, or another mutually agreeable dispute resolution service and
protocol. Enforcement of a mediation agreement reached shall be the same as

enforcement of an arbitration decision as set forth herein. If a Party objects to proceeding
with mediation, then mediation may be bypassed, and the dispute resolved pursuant to
arbitration as set forth herein.

D. Bindine Arbitration. Should direct discussions prove unsuccessful in resolving
the dispute, and either mediation is not requested, is bypassed, or is also unsuccessful,
either the complaining or responding Party may make a written demand for arbitration
before a single arbitrator in Poulsbo, Washington or at another place as the Parties may
agree in writing. If the Parties cannot reach agreement on the selection of the single
arbitrator within fifteen (15) business days of the date the written demand letter was
received, the arbitration will be administered by J.A.M.S., Seattle, Washington Office
using a J.A.M.S. arbitrator, or another mutually agreeable dispute resolution service. Any
arbitrator selected must have a fundamental knowledge of and at least five (5) years'
legal experience in contract and construction law and a working knowledge of Indian
law. The arbitrator shall have the power to establish a schedule for the hearing, which
hearing shall be limited to no more than two (2) consecutive business days to be equally
divided between the Parties, including preliminary discovery to the extent the arbitrator
deems it necessary and proper under the circumstances, and there shall not be more than
two (2) depositions allowed per Party, to make reasonable rules and issue orders
necessary for a fair and efficient conduct ofthe hearing, and to conduct the hearing and
administer oaths and affirmations. The arbitrator's decision shall be accompanied by an

explanation as to the basis for the award. Washington State contract law shall apply and
govern with regard to any dispute over the interpretation of this Lease. Each Party will
pay for its own attorneys' fees, and both Parties shall share equally the cost of the
arbitrator's fees. All arbitration awards shall be binding upon the Parties and except for a

showing of fraud, collusion, or incapacity of the arbitrator, said award cannot be
appealed. Relief may include temporary, injunctive or other provisional remedies, along
with all other remedies available at law or in equity, except as expressly limited
elsewhere in this Lease.

E. Enforcement of Arbitration Award. Upon the issuance of an arbitration award or
mediation agreement, the prevailing Party may seek the entry of judgment upon the
award in any court of competent jurisdiction, which for purposes of Lessee's enforcement
against Tribe means the Suquamish Tribal Court and for Tribe's enforcement against
Lessee means federal court based upon diversity or other theory ofjurisdiction. If federal
court jurisdiction is not available, both Lessee and Tribe agree to submit to Kitsap
County Superior Court for enforcement of the award against Lessee. The court of
competent jurisdiction shall enforce the decision of the arbitrator and shall not modi$',
correct, alter or vacate said decision in any way, unless the court finds after notice and
hearing upon application of a Party to the arbitration, one or more of the following: (1)
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the arbitration decision was procured by comrption, fraud or undue means, (2) there was
evident of comrption in the arbitrator, or (3) the arbitrator was guilty of the specific
misconduct of refusing to hear evidence pertinent and material to the controversy which
prejudiced the rights of a Party. No court shall have jurisdiction to interfere in any way
with any pending arbitration. No Party may seek from such court any provisional remedy
pending appointment of the arbitrator or the arbitrator's rendition of the award. If the
court vacates the arbitration decision, then the court shall direct a rehearing either before
the same arbitrator or before a new arbitrator to be chosen in the manner provided in this
Section.

F. Limited V/aiver of Sovereign Immuniq¡ by the Tribe. Except for the limited
waiver of sovereign immunity provided in this Section, nothing in this Lease shall be

construed as a general or specific waiver of the Tribe's sovereign immunity, which
immunities are expressly asserted. The Tribe hereby grants Lessee a limited waiver of
sovereign immunity solely for the purpose of dispute resolution as provided in this
Section, and such waiver shall not be extended to any other person, agency or entity,
except a surety performing under the conditions set out in this Lease ("Limited Waiver").
This Limited Waiver applies only to contractual claims arising out of or under this Lease
and does not apply to any non-contractual claims or to claims under any other agreement
between the Parties. Furthermore, nothing contained in this Limited Waiver shall be
construed to create a contractual relationship with or a cause of action in favor of any
third party against the Tribe. This Limited Waiver applies only to the enforcement of a
mediation agreement or an arbitration award against the Tribe, provided such mediation
agreement or arbitration award has been secured in accordance with the provisions of this
Lease.

G. No Requirement of Exhaustion of Tribal Court Remedies. The Parties
acknowledge that under the limited waiver of sovereign immunity provided for herein,
the assumption of jurisdiction by any arbitrator or court of competent jurisdiction shall
not be delayed or curtailed by any doctrine requiring exhaustion of Tribal court remedies.

H. No Consent to'Washinston State Court. The Tribe expressly states and the Lessee
understands and acknowledges that the Tribe does not consent to the jurisdiction of the
State of Washington or any other state court for any purpose, except if necessary to
enforce an award against Lessee as set forth above.

I. Provisional Remedy Pending Arbitration. The Parties hereby acknowledge and
agree that the intent of the PSERN System is to provide dispatch services for first-
responders and that any shut-down of Lessee's Communication Facilities, as a result of a
dispute between the Parties, would result in a failure of such emergency dispatch services
in the geographic area covered by this Site. Therefore, notwithstanding anything to the
contrary contained in this Lease, the Parties hereby agree that, so long as no emergency
exists that would result in immediate bodily injury or death or sever property damage if
the Communication Facilities remains operational, Lessee shall have the right to do all
work necessary to maintain and operate the Communication Facilities, unobstructed, at
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all times when a dispute is ongoing between the Parties, until the dispute has been
resolved and enforced in accordance with the terms of this Section.

SUCCESSORS.

This Lease shall be binding upon and inure to the benefit of successors of both Parties

NOTICES AND COMMUNICATIONS.

Lessee shall at all times keep Lessor and the Secretary informed of its address. The Tribe
shall at all times keep Lessee informed of its address. Currently, all written notices required
under this Lease shall be sent by certified mail, return receipt requested, or reliable overnight
courier to the address listed below, and shall be deemed effective upon receipt, refusal or if
returned undeliverable:

A. Notice to LESSEE:

King County Facilities Management Division
Real Estate Services
Attention: Leasing Supervisor
Re: Suquamish PSERN Lease
500 Fourth Avenue, Suite 830
Seattle, WA 98104

With Copy To
King County Facilities Management Division
Director's Office
Attention: Gail Houser
RE: Suquamish PSERN Lease
500 Fourth Avenue, Suite 800
Seattle, WA 98104

With Copy To:
King County Department of Information Technology
Puget Sound Emergency Radio Network
Attention: Marlin Blizinsky
RE: Suquamish PSERN Lease
401 Fifth Avenue, Suite 600
Seattle, WA 98104

B. Notice to LESSOR

Suquamish Tribe
Attn: Executive Director/Deputy Executive Director
PO Box 498
Suquamish, WA 98392
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With a copy to:

Suquamish Tribal Attorney
PO Box 498
Suquamish, WA 98392

And. so lone as the Leased Premises are held in trust or restricted status, a copy
to:

United States Department of the Interior
Bureau of Indian Affairs
Puget Sound Agency
2707 Colby Avenue, Suite I 101

Everett, WA 98201

Both Parties shall appoint a representative to have responsibility for activities carried out under
this Lease and to resolve any disputes that may arise between the Parties ("Representative"),
which shall be resolved in accordance with Section 33, Dispute Resolution.

36. DISASTER.

In the event the Leased Premises is destroyed or damaged by fire, earthquake or other
casualty so as to render the Site unfit for Lessee's use as provided for herein, Lessee may
terminate this Lease and shall be reimbursed for any unearned Rent that has been paid less any
utility costs owing. If the Lessee believes it is feasible to relocate the Communication Facilities to
a different location on the Property, the Parties agree that the Site and Leased Premises will be
relocated. Lessor will provide an interim site for Lessee to locate temporary, mobile
Communication Facilities and equipment as necessary to continue service during repair or
relocation of the Site and Leased Premises or Communication Facilities. A survey will be prepared
for the relocated Site and Leased Premises (including access and utility easements) and the survey
will replace Exhibit B attached hereto.

37. REPRESENTATIONSAND\ilARRANTIES

Lessor represents, warrants and agrees thaÍ (i) the Property is held in trust by the United
States, for the benefit of Lessor, and Lessor has the fuIl right, power and authority to grant this
Lease to Lessee subject to approval by the Secretary; (ii) the Property is not and will not be
encumbered by any liens, restrictions, mortgages, covenants, conditions, easements, leases, or
any other agreements of record or not of record, which would adversely affect Lessee's rights
under this Lease; and (iii) Lessor's execution and performance of this Lease will not violate any
laws, covenants or the provisions of any mortgage, lease or other agreement binding on Lessor.

38. NON-DISCRIMINATION.
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Lessee and Lessor, for themselves, their successors, and assigns as a part of the
consideration hereof, do hereby covenant and agree to comply with all civil rights and anti-
discrimination requirements of federal, state or local laws applicable to the Properfy, including,
without limitation, Chapter 49.60 RCW. Lessee and Lessor shall not discriminate on the basis of
race, color, marital status, national origin, religious affiliation, disability, sexual orientation,
gender identity or expression or age except by minimum age and retirement provisions, unless
based upon a bona fide occupational qualification, in the employment or application for
employment or in the administration or delivery of services or any other benefits under King
County Code Ch. 12.16.125. Lessee shall comply fully with all applicable federal, state and
local laws, ordinances, executive orders and regulations that prohibit such discrimination. These
laws include, but are not limited to, Chapter 49.60 RCW, and Titles VI and VII of the Civil
Rights Act of 1964. Ãny violation of this provision shall be considered a defaultof this Lease
and shall be grounds for cancellation, termination, or suspension, in whole or in part, of the
Lease and may result in ineligibility for further agreements between the Parties.

39. MISCELLANEOUS.

A. COUNTERPARTS: This Lease may be executed in any number of counterparts,
each of which, when so executed and delivered, shall be an original, but such
counterparts shall together constitute but one and the same.

B. MEMORANDUM OF LEASE: Lessor agrees to sign a short form Memorandum
of Lease that Lessee may record at Lessee's expense.

C. LIMITATION OF LIABILITY. Except for the indemnity obligations set forth in
this Lease, and otherwise notwithstanding anything to the contrary contained in this
Lease, Lessee and Tribe each waives any claims that each may have against the other
with respect to consequential, incidental or special damages, however caused, based on
any theory of liability.

ISTGNATURES ON FOLLOWING PAGEI
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IN WITNESS WHEREOF, the Parties hereto have duly executed the Lease.

LESSEE: King County

By:Anthony O. Wright

Its: Director, Facilities Management Division

Date:

STATE OF WASHINGTON

COTINTY OF KING

On this day of ,20--, before me personally
appeared Anthony O. Wright, who acknowledged that he has authority to execute the instrument
and acknowledged it as the Director, Facilities Management Division, of King County to be the
free and voluntary act of such Party for the uses and purposes mentioned in the instrument.

In witness whereof I have hereunto set my hand and affixed my official seal the day and
year first above written.

Notary Public in and for the State of Washington
Residing at

My commission expires

Approved as to form:

Busch Law Firm PLLC

)
)
)

SS

Suquamish Tribe - King County PSERN Lease

t9



D

18474

LESSOR: Suquamish Tribe of the Port Madison Indian Reservation

By: Leonard Forsman

Its: Chairman

STATE OF WASHTNGTON )
)ss

COUNTY OF KITSAP

On this day of _ ,20-., before me personally
appeared Leonard Forsman, who acknowledged that he has authority to execute this instrument
and acknowledged it as the Chairman of the Suquamish Tribe of the Port Madison Indian
Reservation to be the free and voluntary act of such Party for the uses and purposes mentioned in
the instrument.

In witness whereof I have hereunto set my hand and affixed my official seal the day and
year first above written.

Notary Public in and for the State of Washington
Residing at
My commission expires

APPROVED:

Secretary Date

Approved pursuant to 209 DM 8, 230 DM 1,3 IAM 4,44
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EXHIBIT A
Site and Property

Legal Description of the Indianola Forest and Cell Tower Site:

A portion of the Southwest quarter of the Northwest quarter of Section 11, Township 26
North, Range 2Easl, W.M., Kitsap County, Washington, described as follows:

Beginning at the Northwest comer of said Section I 1;

Thence along the North line of said Section 11, South 88o 27' 12" East 666.36 feet;
Thence South 0l'2l' 38" West 2037.49 feet to the Southeast corner of the Northwest
quarter of said Southwest quarter of the Northwest quarter of Section I I and the True
Point of Beginning;
Thence along the East line of said subdivision, North 0l' 2l' 38" East 67 .I1 feet;
Thence South 88o 38' 22" East 136.21 feet;
Thence South 0I'27' 38" West 452.97 feet;
Thence North 88o 38' 22" West 42I.39 feet;
Thence North 0I' 2l' 3 8" East 3 83 .68 feet to a point on the South line of said Northwest
quarter of the Southwest quarter of the Northwest quarter of Section 11;

Thence along said South line South 89o 04' 3'7" East285.I9 feet to the True Point of
Beginning.

Legal Description of the Property:

Parcel I:

The West half of the Northwest quarter of Section 1 1, Township 26 North, Range 2 East,
W.M., in Kitsap County, Washington;

Except the North half thereof;
And except the Northwest quarter of the South half thereof;

Parcel II:

Easements for ingress, egress and utilities over, under and across that certain land
described in documents recorded under Recording Nos. 9102250027 and9202070041,
records of Kitsap County, Washington.

APN/Parcel ID: 1 12602-2-007 -2000

Suquamish Tribe - King County PSERN Lease
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EXHIBIT B
(Page 1 of 3)

Depiction of Property, Site and Exclusive Use Area
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SUQUAMISH TOWER SITE TEASE

RATE SCHEDULE

Description

EXEIBITI

20L7 20L8 20L9 2020 2021 2022

Space in Building (per sq, ft.)
Land Space (per sq.ft.)
Up to 200' Antenna Height to
Ground (per ft.)
Over 200'Antenna Height to
Ground (per ft.)

Antennas & Sizes

2.29

1.64

2.34

1.68

2.39

1.72

2.44

7.76
52.24

S1.60

0.61

0.91

2.50

1.80

0.62

0,93

0.57 0.58 0.59 0.60

0.83 0.8s 0.87 0.89

4' Enclosed Dipole Array

6' High Performance Microwave
8' Enclosed Dipole Array

31.84

38.31

44.70

32.56

39.17

45.7r

33.29

40,05

46.74

34.O4

40.95

47.79

34.81

41.87

48.87

35,59

42.81

49.97

NOTE: Annual increase at2.25% each year

for each rate.

Rate Card Íor 2Ot7

Antenna
Base

Rate Height Multiplier Mo. Total 12 mo. Total

Ht per

Mo.

Tower Mounted Amplifier
4' Enclosed Dipole Array
4' Enclosed Dipole Array
6' High Performance Microwave
6' High Performance Microwave

8' Enclosed Dipole Array

8' Enclosed Dipole Array

24.98

31.84

3L,84

38.31

38.31

L40'

120'

120',

240'

2gg'

0.57

0,57

0.57

0.83

0.83

44.70 140' 0.57 79.80

44.70 r40', 0.57 79.80

79.8

68.40

68.40

239.O4

239.O4

L04.78

100.24

1.OO.24

277.35

2t7.35

r24.50

I24.50

1257.36

7202.88

1202.88

3328.20

3328.20

7494.OO

1494.00

Sub-Total Antenna

Leased Land Space (1083 sq. ft) 1083

1108.96

1732.80

t3307.52

20793.60

2017 TOTAL

Suquamish Tribe - King Counfy PSERN Lease
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EXHIBIT D

Construction Plans

(attached hereto)
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