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Metropolitan King County Council
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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2016-0349.2 replaces the original contract with the contract that was modified following review by the PAO and Council’s Legal Counsel. It also makes technical, legal changes to the original ordinance to ensure that other jurisdictions may use the contract.  The proposed ordinance passed out of committee on August 24, 2016, with a “Do Pass” recommendation. The ordinance was amended in committee with Amendment S1 to 2016-0349.





SUBJECT

An ordinance authorizing the Transit Division to enter into an agreement with Element Markets Renewable Energy, LLC, for the sale of Renewable Identification Numbers associated with Transit’s electric trolley and battery bus fleets.

SUMMARY

According to Executive staff, Metro Transit has the potential under an Environment Protection Agency (EPA) program to generate a new revenue source based on the consumption of renewably-generated electricity associated with Transit’s trolley buses and future battery buses.  Upon Council approval, Transit intends to create this revenue source by selling Renewable Identification Numbers (RINs), which are credits that meet the requirements of the Federal Renewable Fuel Standard.  (Please note that Executive staff have prepared a presentation for the Committee to provide more background on RINs and the Federal Renewable Fuel Standard.  A copy of this presentation can be found as an Attachment to the staff report for Proposed Ordinance 2016-0339.)

The attached agreement provides for a contractor, Element Markets, LLC (EM) to receive a share of potential revenues in exchange for managing the RIN registration and sale process. According to Transit, the EPA has not yet approved a process or “pathway” to register and sell RINs. Under the terms of the contract, EM will be responsible for all aspects of the EPA approval process. 

Transit staff have estimated annual revenues at approximately $840,000 per year and have indicated that financial risks to the County would be minimal, as discussed in the fiscal section of this report, if the RINs are not sold or if revenues are insufficient to cover EM’s expenses.  The contract allows other King County agencies or other jurisdictions to utilize EM to sell RINs under the same terms and provisions, and has a potential of increasing King County’s share of revenues if this happens.

Council’s Legal Counsel has reviewed the contract and worked with the PAO and Transit on potential changes. Attachment A to Amendment S1 reflects these potential changes.  All of the changes in Attachment A to Amendment S1 have been agreed to by EM.



BACKGROUND 

Federal Renewable Fuel Standards and Renewable Identification Numbers (RINs):

The Federal Code (Energy Policy Act of 2005 and the Energy Independence and Security Act of 2007) created a Renewable Fuel Standard to ensure that transportation fuel sold in the United States contains a minimum volume of renewable fuel.  The United States Environmental Protection Agency (EPA) sets the Federal Renewable Fuel Standard each year, assigning obligated parties (defined as fuel refiners, blenders and importers) a renewable volume obligation.   

The EPA uses Renewable Identification Numbers (RINs) to monitor obligated parties' compliance with the Renewable Fuel Standard.  A RIN is a 38-character number assigned to each physical gallon of renewable fuel that is produced or imported. Renewable electricity can also be measured in RINs.  Renewable fuels are assigned RIN values / numbers and then sold with gasoline products to help producers meet minimum statutory requirements.  For example, 77,000 BTU/RIN is the equivalent of the energy content in one gallon of ethanol.  

RINs are also bought and sold at daily commodity markets as an option for companies that cannot meet federal obligations through the use of renewable fuels alone.  This is similar to the way that private companies or governments purchase carbon offsets as part of carbon neutrality programs.

Metro Transit and Renewable Identification Numbers:

According to Executive staff, Metro Transit has the potential to generate RINs that can be sold to a third party, based on the consumption of renewably-generated electricity associated with Transit’s trolley buses and future battery buses.  

Metro Transit staff have negotiated a contract with a third party vendor, EM, to register and sell RINs on appropriate commodities markets. This vendor will then revert to King County a portion of the net proceeds, which Transit staff estimate will reach $840,000 per year starting in 2017.   This contract is discussed further in the Analysis section.

Legislative History:

Ordinance 17971 required the Executive to report to Council on potential options for structuring a carbon offset program, potential buyers of the offsets, and the costs and revenues of implementing the program.  On June 1, 2015, the Executive submitted in response to this requirement a report prepared by a consultant which, according to Metro Transit staff, concluded that pursuing transit carbon offsets at that time may not be financially viable[footnoteRef:2].   [2:  Report 2015-RPT0081] 


In addition to examining carbon offsets, the report also examined a number of other environmental attributes which could be sold. The report identified a potential revenue source that could be created by selling RINs.  In September 2015, the Council passed Ordinance 18106, which amended Ordinance 17971 to expand the Transit Carbon Offset Program to include environmental attributes—any environmental benefit that can be monetized.  This includes the sale of RINs.

Transit provided some general background on the RIN certification and sale process in a report transmitted on December 1, 2015 (please see Attachment 4 of this staff report for a copy of that report). The report shows how the County will maximize financial returns, shows how the RIN sales will provide a stable revenue source and explains how the proposed transaction process ensures both maximum price and transparency.  This report was required by Ordinance 18106.

ANALYSIS

Contract Summary:
Proposed Ordinance 2016-0349 authorizes the Transit Division to enter into an agreement with Element Markets Renewable Energy, LLC, (EM) for the sale of Renewable Identification Numbers (RINs) and other potential environmental attributes associated with Transit’s electric trolley and battery bus fleets.  

The contract requires EM to deliver to Metro specific units of Renewable Energy Rights (RERs), which are environmental attributes / credits resulting from the creation of electricity from the combustion of biogas.  The RERs will be procured from a facility chosen by EM.  At this time, Metro believes that EM will choose to acquire the RERs from a landfill operating in Oregon. 

The RERs are then matched with a comparable measure of electricity (Kilowatt hours) used in the operation of Transit’s electric trolley and battery bus fleets.  Under the Federal guidelines described above, this transaction creates the RINS that EM will register and sell on appropriate commodity markets.

According to Transit, the proposed transaction process must be approved by the EPA. Transit reports that creating RINS from electric powered busses has not been done before. Under the terms of the contract, EM will be responsible for all aspects of the EPA approval process. 

Council legal staff, the PAO, Transit and EM have revised the contract language to allow the County to suspend the contract if revenues are insufficient to cover expenses.  In such case, the County may request a suspension if it has three consecutive months of insufficient revenues and if revenues are also insufficient in the preceding six month period in the aggregate. 

Finally, the contract allows other governments to use the terms and conditions for their own separate agreements with Element Markets. The provisions relevant to this “piggybacking” option can be found in Schedule 32 attached to the contract.  If revenues from Transit’s RIN sales or from Transit’s RIN sales in combination with RIN sales from other public agencies participating under Section 32, exceed $400,000, Transit’s share of revenues from the sale of Transit RINS increase from 70 percent to 75 percent of net revenues. 


Analysis of the Contract: 

Contract provisions and changes included in Amendment S1 are summarized below.

Section 1:  Description of contract documents. This section describes the contract documents.

Amendment S1. Amendment S1 includes technical edits made to the name of documents following review by Council’s Legal Counsel.

Section 2:  Definitions. This section includes definitions for terms used in the contract.  Key terms defined include:

· Metro’s Revenue Percentage: In each twelve month period of the contract beginning on the commencement date, the Metro Percentage shall be 70 percent of net revenue until the aggregate total of gross revenue and gross revenue realized from any sale of RINs made by another public agency pursuant to Section 32.0 exceeds $400,000.  Thereafter, the Metro Percentage shall be 75 percent of Net Revenue for the remainder of the applicable twelve month period.  
· Net revenue is the gross revenue less expenses incurred by EM.
· PEV (Plug-in-Vehicle) load is the electricity consumption of Metro’s electric trolley and battery bus fleets, electric vehicle charging stations and any other electric vehicle load that qualifies under the Renewable Fuel Standards Program.

Amendment S1.  Amendment S1 includes technical edits following review by Council’s Legal Counsel and the PAO. 

Section 3:  Description of Transaction. Element Markets (EM) will match a renewable energy provider’s RERs with King County’s vehicle electric load and create RINs (Renewable Identification Numbers).  EM and King County will share revenues from the sale of RINs.  

Section 4:  Contract Term.  The contract shall extend for three years with two one-year extensions at Metro’s discretion.  Should there be a change in the Federal Renewable Fuel Standard (RFS) which prevents the sale of RINs, the contract can be terminated.  EM is determined to be the generator of RINs for purposes of registration with the EPA unless Metro is required to be the generator. Metro will have the option of suspending and ultimately terminating the contract if the quarterly sales of RINs create a financial liability for King County.

Amendment S1. Changes were made in Amendment S1 to clarify that if Metro is required to register its RINs, EM agrees to provide assistance, as requested by Metro.  If such assistance is insufficient and no revenues are generated, the County may decide to pull the funding for this contract and terminate for non-appropriation as set forth in the new section 18.2.  The County would pay EM only for the work performed to the date of the notice of termination. 

Sections 5-8: Quantity, Exclusivity, Registration and Ongoing Information Requirements. These sections specify that the quantity is based on Metro’s actual electric vehicle load, that EM has the exclusive right to sell Metro’s RINs, that EM is responsible for registering King County’s RINs with the EPA and that EM will provide Metro with copies of all documents filed or received from the EPA.  Finally, that Metro will provide EM with information necessary to file with EPA and to sell RINs.  This includes utility billing information and assurances that EM has sole rights to Metro’s RINs.

Section 9:  RIN/Other EV Credit Generation. This section specifies that EM will seek to classify King County’s RINs as D3 RINs (the highest value type of RIN) or such other code if it will result in higher value.  The section also requires EM to generate the maximum number of RINs and other environmental attributes, if applicable, as is permitted by EPA.

Section 10:  Contract RIN sales. The section describes how RINs will be sold by EM.  Among the provisions are that King County RINs will be bundled with RINs from other customers in larger sales to receive higher prices.  RINs can be sold in the futures market if approved by King County.  The minimum price for RINs will be the market price of D5 RINs plus 50 percent of the Cellulosic Waiver Credit[footnoteRef:3] (a price set by EPA).  King County can elect to receive RINs rather than money should it so desire.  EM will engage a firm to perform a Quality Assurance Program once such programs are certified by EPA.  Other departments in King County can use this contract to have EM sell their RINs. [3:  EPA requires more Cellulosic RINs to be purchased than are currently generated. The EPA therefore issues a “Cellulosic Waiver Credit” which parties can purchase to help meet their cellulosic RIN requirement. https://www.epa.gov/renewable-fuel-standard-program/notice-cellulosic-waiver-credit-price-calculation-2016] 


Amendment S1. Following review by the PAO and Council’s Legal Counsel, language has been included in Amendment S1 to clarify the conditions under which a Quality Assurance Program (QAP) contractor would be hired.

Section 11. This section intentionally left blank.

Section 12:  Expenses. Specifies that EM will be responsible for paying any and all expenses incurred with the generation and sale of RINs, except that certain expenses will be subject to reimbursement from gross revenue.  Reimbursement for four categories of expenses is capped at $45,000 annually.  These include third party costs for EPA registration, Quality Assurance Program costs, site visits, annual audits, and travel expenses for third parties.  

Other expenses are not subject to the cap and should gross revenue be insufficient to cover those expenses, they would be reimbursed to EM by the County.  These include utility costs, if any, associated with collection and reporting of data, procurement costs for renewable energy credits, any costs associated with generating other environmental attributes, and tax payments associated with RIN sales but not including EM income tax payments.  However, given the anticipated revenues, Transit reports it is unlikely these expenses would exceed revenues.  

Amendment S1. Following review by the PAO and Council’s Legal Counsel, Amendment S1 includes several modifications to this section. The reimbursable expenses were expanded to include on the list of expected expenses the annual third party review specified in Section 15.  To ensure that the County would be receiving its own distinct report and audit, EM requested that the expenses cap be increased from $40,000 to $45,000.

An additional change negotiated after this legislation was transmitted, and included in Amendment S1, is a new provision that there is a price limit of three dollars per Renewable Energy Right (RER) on the purchase price EM will pay for any RER, except if otherwise having received prior approval from Transit.

Additionally, following review by the PAO and Council’s Legal Counsel, language has been included in Amendment S1 that allows Metro to suspend the contract if insufficient revenue is received in any three consecutive months of the delivery period; and if revenues are insufficient to cover costs in the aggregate over the prior six months.  

New provisions were added in Amendment S1 to address the potential of insufficient revenue from the sale of RINs to compensate EM.  This can be found in new section 12.2 and 12.2 in the Attachment to Amendment S1.  

Section 13: Delivery of Renewable Electricity Rights (RERs). This section specifies how RERs (the renewable energy attributes EM will be purchasing from the Oregon landfill that will be matched with Transit’s electric vehicle energy use) will be registered to Transit. 

Section 14: Payment. This section specifies payment and reporting terms. EM will pay Metro the applicable percentage of net revenues on a monthly basis.  EM will report on gross and net revenues on a monthly basis and the number of RINs sold as well as any unsold RINs. EM will provide King County with market data on a monthly basis using both published and unpublished sources.  EM will provide annually information on how Metro sales compare with published and unpublished data including a comparison with the D5 plus 50% of the cellulosic waiver credit (minimum price).  

Amendment S1. Following review by the PAO and Council’s Legal Counsel, Amendment S1 includes language that the monthly report on revenues include a detailed list of parties to whom the gross revenue is attributable.  This information is included to help King County determine when EM has achieved $400,000 in RIN sales (see Section 2) if other jurisdictions use the contract for their own sales.  

Section 15:  Contract RINs and other EV Credit Annual Review. EM will conduct an annual audit of Metro’s RINs transactions.  This audit will provide information on the number of RINs delivered, the accounting of contract RINs, and the sales price for RINs.

Amendment S1. Following review by the PAO and Council’s Legal Counsel, Amendment S1 includes language to modify the annual review requirement to specify that the review be written and specific to King County, and listed associated expenses in Section 12 (ii) (Quality Assurance costs and annual third party review costs).  

Section 16:  Mutual Representations and Warranties. EM warranties that it has the capacity to deliver renewable energy to King County and perform its obligations.

Section 17:  Representations and Warranties of EM. EM represents that the renewable credits that it delivers to King County are owned by EM, that the electricity was generated with renewable energy based on reasonable inquiry.  EM warranties that the renewable energy it procures meets EPA pathway requirements.

Amendment S1. Following review by the PAO and Council’s Legal Counsel, Amendment S1 includes language that the warranties specify that the RERs provided to Metro will meet federal requirements for the creation of RINs.  

Section 18:  Termination Default.  This section specifies the terms under which the County may terminate the contract. If the contractor does not perform the work, and has not resolved a notice to cure then the contract can be cancelled.  

Amendment S1. Amendment S1 includes a new section for termination for Non-Appropriation that was added following review by the PAO. This is standard language used in County contracts. 

Section 19:  Retention of Records. EM will maintain records for six years.  EM will allow access to records for auditing.  The contract is considered a public record, but if EM considers any portion confidential, such portion should be labeled as such.  If a request is made for disclosure of such portion, the County will determine whether the material should be made available under the Public Records Act.

Section 20:  Legal Relations; Indemnity and Insurance.  EM is acting as a corporation and not as an entity of another company.  EM is responsible for taxes and other requirements.  The County is indemnified from all suits and claims against EM or its agents.  EM shall maintain general and automotive liability and workers compensation and employer’s liability in amounts specified in the contract.

The PAO has reviewed this language and has advised that this is standard insurance language that is acceptable to Risk Management. 

Section 21: Conflicts of Interest. The parties shall not take positions which conflict with its position in this contract.  No brokerage fees will be paid or gratuities.  No County employees are allowed to assist in the preparation of proposals or contracts with a third party, including vendor while in County employment or for one year afterwards.

Section 22:  Intellectual Property.  This section provides the County with rights to use any systems that EM develops as part of this contract. 

Section 23 and Section 24:  Nondiscrimination and Payment of a Living Wage, Notices.  These are the standard provisions for County contracts. 

Section 25:  Assignment.  The contract is binding on EM. EM is allowed to transfer this contract to another qualified firm with written permission from King County.  It is also allowed to assign the contract to a wholly-owned subsidiary without written permission from the County provided specified documentation regarding the subsidiary’s qualifications are provided to the County in advance.

Amendment S1. Following review by the PAO and Council’s Legal Counsel, Amendment S1 includes modified language that provides assurances that EM will not be released from its obligations under the contract if the contract is assigned to another entity other than a wholly-owned subsidiary.  

Sections 26-31:  Amendment, Waiver, Severability, Complete Agreement, Mediation or Arbitration, Applicable Law and Forum.  Amendments may be made in writing on mutual agreement by both parties.  Waivers shall not be permitted. On severability, if a portion of the contract is unenforceable the remaining portion of the contract shall be valid.  This contract governs services by EM.  In the cases of disputes, mediation or arbitration shall be used if direct negotiations are unsuccessful.  The contract is governed by the laws of the State of Washington.

These sections are standard in similar County contracts.  

Amendment S1.  Amendment S1 includes technical changes to clarify language in Section 29.  

Sections 32-36:  Other public Agency orders, Force Majeure, Recycled Products Policy, Third Party Beneficiaries, Counterparts.  Other public agencies may use this contract if they execute an agreement similar to Schedule 32, which is attached, contractors shall use recycled products when practical, Third Party Beneficiaries are not prohibited, the contract may be executed in counterparts, each of which can be considered an original.

These sections are standard in similar agreements with the County.  

Amendment S1. Amendment S1 includes technical changes to clarify language in Section 32 – Other Public Agency Orders.  

Schedule 32:  Form of Agreement.  This section allows other public agencies to use the Metro contract to sell RINs on the same terms as Metro Transit.

Exhibit A -1:  Sample Form of Metro Attestation: This form certifies, for the EPA, that EM has control of Metro’s renewable energy rights necessary to conduct the transaction that establishes RINs. 

Exhibit A-2:  Form of RER Delivery Attestation. This form certifies that EM delivered renewable energy rights from a landfill and that the rights were not used by EM for another purpose other than conveyance to Metro.  Furthermore, the title to the renewable rights was transferred to Metro at the same time as consumption of the electricity.




Fiscal Estimates:

Transit staff have indicated that the sale of RINs will produce approximately $840,000 per year, or $1.7 million in the 2017-18 biennium. This calculation was determined by estimating revenues and subtracting expenses. The attached Fiscal Note as transmitted (Attachment 5) shows the original assumptions supporting the estimated revenues.  It also predicted that revenues would accrue to Transit in 2016, which upon further analysis seems unlikely. As a result, Executive staff prepared a revised Fiscal Note, which is included as Attachment 6 to this staff report.  This note has similar assumptions, but notes that revenues will not accrue until 2017.

Transit staff have indicated that there is some element of uncertainty when estimating the price of RINs.  Staff have indicated that the RIN market may be volatile because it is related to the price of oil, which has varied considerably over the last year.  Finally, Transit staff acknowledge some uncertainty for revenue estimation related to the number of RINs that Transit can produce if ridership and service assumptions change. 

Revenues: The number of RINs sold is based on the amount of energy consumed by the electric trolley fleet in 2015. Executive staff determined the price estimate for the RINs by examining historical prices for similar credits, and then reducing the price by 25 percent in order to ensure the Division was not overestimating the amount of revenue the contract would generate.[footnoteRef:4]  [4:  Transit staff determine the RIN price by using a 5-year average of D5 RINs plus the price of the Cellulosic waiver credit.  The product was multiplied by 0.75. ] 


Metro Percent of Revenue: In each twelve month period of the contract, the Metro percentage of revenues is 70 percent of the net revenue, until the aggregate total of gross revenue, and gross revenue realized from any sale of RINs made by another public agency pursuant to Section 32.0 exceeds $400,000.  Thereafter, the Metro percentage shall be 75 percent of net revenue for the remainder of the applicable twelve month period.  

Expenses: The $840,000 is a final revenue estimate that will become available to Transit after EM deducts its expenses for registering and selling the RINS.  The cost for EM to register and sell RINs is estimated between 25 percent and 30 percent of net revenues, depending on whether RIN sales exceed $400,000.  Under the contract, EM is also entitled to deduct from revenues $45,000 for expenses associated with EPA registration, a quality assurance program review, a review by a third party, and necessary site visits and travel costs.  Details for EM’s expenses can be found in section 2.14 and 12.0 of the contract.

What if RINS don’t sell? If EM does not get EPA approval to sell the RINs, it will not generate expenses that will be billable to Metro.  If EM generates and sells RINs that produce revenues, but those revenues are insufficient to cover EM’s costs, then Metro may be liable for such costs up to $45,000.  In such case, the County may suspend the contract if it has incurred three consecutive months of insufficient revenues and if revenues are also insufficient in the preceding six month period in the aggregate.  However, Transit staff indicate that it is extremely unlikely that revenues would be insufficient to cover costs.

Charges that Metro may incur regardless of RIN sales: It is possible that Seattle City Light (SCL) would charge the County to create data systems that will allow SCL to report monthly electricity usage associated with the RINS.  Transit staff have indicated that such costs would be one-time and minimal. 

AMENDMENT 

A Striking Amendment (S1) can be found in Attachment 2 to this staff report. (An illustrative track changes version of the Striking Amendment and Attachment can be found in Attachment 3.)  This amendment replaces the original contract with the contract that was modified following review by the PAO and Council’s Legal Counsel. Executive staff and EM concur with the changes made in Amendment S1. 

Amendment S1 makes technical, legal changes to the original ordinance to ensure that other jurisdictions may use the contract and also makes a number of changes to the contract (Attachment A to Amendment S1). Substantive, non-technical changes include (as described in more detail above): 

· Section 1: Technical clarifications regarding contract documents
· Section 2. Technical clarifications regarding definition of terms
· Section 4: Clarification to terms of agreement that if Metro is required to register its RINs, EM agrees to provide assistance as requested by Metro
· Section 10: Clarification language added about the conditions under which a Quality Assurance Program (QAP) contractor would be hired.
· Section 12: Added modifications to note that reimbursable expenses would be expanded to include annual third party review and increases the expenses cap from $40,000 to $45,000 to ensure the County would be receiving its own distinct report from this review. Also added language to allow Metro to suspend the contract if insufficient revenue is receive in any three consecutive months and if revenues are insufficient to cover costs in the aggregate over the prior six months.
· Section 14: Monthly report on revenues will include a detailed list of parties to whom the gross revenue is attributable, which will help County determine when EM has achieved $400K in RINs sales.
· Section 15: Annual review report must be specific to King County.
· Section 17: Warranties specify that the RERs provided to Metro will meet federal requirements for the creation of RINs.
· Section 18: Includes standard County contract language regarding termination for non-appropriation. Clarifies that the County would pay EM only for the work performed to the date of the notice of termination.
· Section 25: Adds language noting that EM will not be released from its obligations if it assigns the contract to another entity other than a wholly-owned subsidiary.
· Section 29: Technical changes to clarify language.
· Section 32: Technical changes to clarify language.
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