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1 AMENDMENT TO ['Cp RESOLUTTON ECp2016-06. V,q'RSrCIN I
2 Delete Attaehmerrt A. Agreement Regarding Alternatives and Property Acq'uisition,

3 MTiwaukee iI Levee Improvement Proiect, River Mile 24.04 to 2L,Z5,Right Bank, and

4 insert Atfachment A. Agreement Regarding Alteinatives and Property Acquisiti,or¡

5 Milwaukee, Itr Le v e Irnproveinent Proj ect, River Mile 24 .04 to 24 ,25 ,Riglrt Baok dated

6 4-25-16.

7 Es'FACTz Replaees thy ø,greenxent wí.Íh anetu vorsìott to respand tacommen:ts .by the

8 City of Kent.
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AGREEMENT REGARDING ALTARNÄTIVES AND PROPEIITY ACQ UISITION

Milwaukee II Levee Improvement Project

River Mile 24.04 to 24.25, Right Bank

TI.IIS AGREEMENT REGARDING ALTERNATIVES AND PROPERTY
ACQUISITiON ("Agreement") relating to the Milwankee II Levee, River Mlle 24.04 to 24,25,

Right Bank, is enterecl into on the last date signed below by and Ð-etween the CITY OF KENT, a

Washington municipal corporation ("City"), and KING COUNTY FLOOD CONTROL ZONE '

DISTRICT, a quasi-municipal corporation of the State of Washington ("District") (colleetively,

the "Parties").

RECITALS

A. King County, Washington, through the Vy'ater and Lancl Resouroes Division of the

King County Department of'Natural Resouroes and Parks, as service provider to the District
pursuant to an interlocal agreement with the District, operates and maintains a major porfion of
the Green River lovee system.

R, The Milwaukee II Levee ('ol-evee") is a ke¡' part of the Green River: levee system.

The Distriot clesires to impr:ove the Levee to provide improved flood protection and scour

protection, to enable cortification ancl secure necessâry land rights (the Levee improve,ment will
hereafter o'e ref'eued to as the "Project"), The area of the Project is the riglrt b.ank'of the Green

River frorn River Milø 24.44 to 24,25.

C. The District has included the Project in its CIP and budget, in a total amounl of
$8,500,CI00. The Parties believe that'the estimated cost and expense of planning, design,

property acquisition and construction of the Projecf wíll not exceed this total arnount. The City
has agreed to construcf the Project, in order to'provide for the safety ofresidents and businesses

that are protected by the Levee. T'he ?arlies desire to con-struct the Project as soon as possible,

with a goal of construction in20l7.

D. The prelinrinary plan f,ór: the Ploject is to increase the height of the l,evee to

achieve the Lower Green River System-Wide lmprovement Framework's provisional floocl

protection goal of 500-year or 18,800 cfs, plus three feet of freeboard, Before determining the

frnal plan fur the Project, the Parties desir:e to prepare an analysis and study of design and

construction alternatives for the Project, and select a pr'eferrecl alternative for recommenclatio:n tcr

the District,. The Parties further intencl that after the Distr:ict selects a design f-or the Project, the

Parties will negotiate and entcr into an Agreement regarding design and construction of the

Project,
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E, By Resolution No. FCD20l 5-07.2, aclopted on July 13, 2015, the District
determined that the flood oontrol improvements included in the Resolution generally contribute

to the objectives of the District's cornprehensive plan of development, in that Resolution, the

District also approved funding for the Project.

AGRN,EMENT

Tlle Parties agree as follows:

1. Incorporation of Recitals-Scope of Agreemeff. All recitals above are hereby

incorporated in and ratified as part of this Agreemerrt. This Agreement establishes the tertns and

conditions for preparation of an analysis and study of design and construction alternatives for the

Project, selection of a prefeued alternative, selection of a final design, ancl acquisition of
neoessary properly interests for the Project .

2. Preparatíon of Study of Alternatives--Selectiolr of Prqfer:r,ed Alter:rative.

a. After consultation with the District, the City shail select a consultanf to
prepa:re an analysis and study of alternatives f,or the Project ("Study"), as described

below. Prior to entering into an agreement with thç consultant, the City shall pr:ovide the

proposed agreem-ent to the District, includi4g the scope of wotk, The City shall pay the

eonsultant, and the District shall reimburse the City for such payments pursuarrt to section

4 below.

b. Frior to commencement of the Study, the City shall provide to the District

a sohedule forpr.eparation and completion of the Study, The Study shall include, but not

be limited to, the following:

i. A charter (project goals, objectives and process) for the Project

substantially similar to the charter plovided fol'in the King Cou.nty Water ancl

Land Resour:ces Division Project Management Manual.

ii, An analysis of at least two and perhaps thr:ee design and

eonstruction,alternatives for the Project, wlrich consider flood protection,

toelscour protection and certificatiort, and which include, but not be lirnited to,

alignment and locatiorr of any floodwall and a comparison of the cost, benefrts

and impacts of an eafthen levee versus â floodwall.

iii, Criteria for analyzing, comparing and ranking each Alternative.

iv. A conceptual level cost estimate to relocate South 259tlr Street

landward from the riverbank, and to install salmon habitat structures and features'

in the Project.

c. The Stucly shall assume that the maximum Froject cost is $8,500,000
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d. Upon completion of a clraft Stud;,, the City shall provide a copy of the

draft Study to the District for review and comment. A,fter Disttict approval of the draft

Study, either as prepared by the City ol as amended aftçr review and comment by the

District, the City shall prepare the final Study. Basecl on the {ìnal Study, the Parlies shall

rank the Alternatives using the criteria, and recommend a preferreci Alternative to the

Distlict, The District shall select the Alternative that will be used in the design of the

Project. The City shall not commence design of the Project until the District lras selectecl

a design and has authorized the City to proceed.

3. Acquisition and Transfer of Properli¡ interests

a. During this Agreement, the City is authorized to acquire property interests

that are. necessary furthe Project under the preiinriuary plan for the Project, in accordanoe

with the terms and conditions of this section. These property interests at'e set f.orth on

Exhibit A, attached hereto and incorporated herein

b. The property interests acquired by the Ci.ty shall provide for ownership,

construction, installation, operation, maintenanoe, repair, replacenrent and removal of the

Project. trf the property interest is an easement, the Cily shall use either the form o'f the

standard River Protection Easement'in Ref,ercnce 8P to the King County Surfaee Wafer

Design N4anual, or a different fortr: of River Protection Ëasement approved by the

District. if the property interest is other than an.easement, the City shall use a form of
property interest documeut approved by tlre District.

c. Prior to execution or acceptance of any property interest document, the

City shall consult with the District Executive Director or designee.

d, In acquiring the real property interests, the City shall comply with all

appticable state and federal'laws and regulations, including but not limited to the

following:

Washington State Department of Transportation Right of Way
Manqal (M26,01.06),
Title 23:..Codo of Fectrer:al Regulations.
Çha¡@
Chapter 8,26 RCW and Chapter 365-24 WÂC.
Chapter 8.1f0 RCW and Chapter 308-125 WAC.

1.

11.

. lltr.

lv.

e, The District shall reimburse the City for its costs and expenses of
acquiring the property interests pursuant to section 4 below.

f. The City shall take títle to the right-of-way of South 259 Street betwecn

the Union Pacific r,ailroad ancl the east right-of;way edge of South 3'd Avenue.
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4. R.eimbursementofCiq,,Expenditures,

a. The maxirnum reirnbursement for costs and expenses incurred by the City

for the Study ancl property interest acquisitions pursuant to this Agreement shall be

$3,650,000.

b. No more than once a month, the City shall submit requests for
reimbursement of City costs and expenses incuned on or after the effective date of this

Agreement pursuant to sections 2 and 3 above; provided, that for costs and expenses

incuned pursuant to section 3 above (property interests), the City shall not submit, and

the District shall not consider, any requests for reimbursement until the City has executecl

or acce'pted a ploperty interest document in accordance with section 3 above. The

requests shall be in a to-rm and shall contain information ancl data as required by the

District, In connection with submittal of requests for reimbnrsement, the District may

require the City to provicle a status or progress report concerning the Study or the

acquisition of property interests.

c. The District sltall review the requests to confirm that they at'e

reimbursable and payable under this Agreemerrt. The District slrali endeavor to com¡rlete

such rcview within thirty (30) days of receipt of ,a lequest in or,cler to deter:mine whether

they are reimbursable and payable under this ,A.gleenrent. The Distriot shall forward tlre

appr:ovecl reirnb,ursement to the City within forty-five (45) days of the City's request.

d. The District may postpone lçview of a City request for reimbursenrent

where' all or any part of the request is inaoeurate or incornplete. The District shall notify
the City of any inaocuracies or incompleteness within thifiy (30) days of receipt of the

request. The City shall provide all additional information or data within thirty (30) clays

of the District's request for such additional information or data. If the request is still
inaccurate or incomplete in the opinion of the District, tlre dispute shall be resolved iu
accordance witn- section 6 below. After resolution of the dispute, the District shall

provide reirnbursement as provided in this section 4.

e. The District rnay postpone payment of any request for reimbursement, up

to a maxirnum of five percent (5%) of the request, where the City is deiinquerrt in.

.submittal, preparation or completion of any c{ocument or work required by this

Agreement.

5. DU,aIign-Elfectiye Date. 'fhis Agreement shall take effect on the date on which

the second party signs this .Agreement, anci shall remain in effect until the District selects a

preferrecl Alternative or the Parties execute a design and construction Agreement, wirichever

occurs frrst.
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6, Dispute Resolution, The Parties will seek to tesolve arry disputes undel this

Agreement as fbllows:

a. For disputes involving cost and expense reimbursements or payments, a.s

provided for in section 4'above, submittal of all relevant infomation :and data to an

independent Certifiect Public Accountant or a Construction Claims Consultant, if agreed

upon by the Pafties, for a non-binding opinion as to the responsibility,

b. If the foregoing does not result iq resolution and for all other clisputes, the

Parlies may mutually sçlect any informal means of resolution:and resort will otherwise be

had to the Superior Coud for King County, rWashington.

c. Each Farty will be responsible for its own costs and attorney's fees in

connection with the dispute resolution plovisions of this section 6,

7. Thircl Partips. This Agreement and any activities authorized hereuncler shall not be

construed as granting any rights or privileges to any third person or entity, or as a guaranfee or

warranty of protection from floodirrg or flood damage to any persorl, entity or property. and

notliing contained herein shall be eonstrued aswaiving any irnmunity to liability to the City, the

District or King County, granted ürder state statute, including Chapters 86.12,and 86.15 RCW,

or as otherwise granted or provided for by l'aw'

B, Liens.and Encurnbranees. The City acknowledges and agrees that it will not cause

or allow any lien or encumbrance arising fron or related to this Agreement to be placed upon the

real pr:operty interests of King County or the District. if such lien or encumbrance is so placed,

King County or the Distriot shall have the right to remove such lien ancl chalge back the costs of
such removal to the City,

9. Indernnification. To the maximum extent permitted by law, tn'e City shail clefèncl,

indemnify and hold harmless the District and King County, and all of theit'officials, employees,

principals and agents, from any and all claims, clemancls, suits, actious, losses, costs, reasouable

attorney fees and expellses, fines, penalties and liability of arr¡r kind, ineluding injuries to per:sons

or clamages to property, arising out of, or as a consequence of, the Project, the Stucly or this

Agreement. As to all other obligations'under this Agreernent, to the maximirm extent pernritted

by law, each Palty shall defend, indemnify and hold harnlless the other Party, and all of its
officials, employees, principals ancl agents, from any and all claims, demands, suits, actions,

frnes, penalties and liability of an¡r kind, including iujuries to persons or damages to proper:ty,

arising out of or relating to any negligent acts, errors or omissions of the inclemnifying Party ancl

its contractors, agents, employees and representatives in performing these obligations under this

Agreernent, However, if any such damages and iniuries to persons or property are caused by or

result fi'om the concurrent negligence of the District or its contractors, employees, agents, or

representatives, and the City or its contractor or empioyees, agents, or representatives, each

Farty's obligation hereunder applies only to the extent of the negligence of such Party or its

482198.s136139s10001 -5-



Attachment A

4-25-1.6

contractor or employees, agents, or representatives. This indemnification provision shall not be

construed as waiving any irnmunity granted to the City, the District, or King County, under state

stahrte, ineluding chapters 86.12 and 86,15 RCW, as to any other entity.

The f'oregoing indemnity is specifically and expressly intended to constitute a waiver of eacir

Party's irnrnunity under industrial insurance, Title 51 RCW, as respects the other Parfy ortly, and

only to the extent necessary to provide the indemnified Party with a full and complete inclemnity

of claims macìe by the indemnitor's employees. This waiver has tr-een mutuaily negotiatecl.

10, Insnrance, Each Parly recognizes that the other is self-insured and accepts sucir

coverage for liability adsing under this Agreement. Should any Party chooÈe not to self-insure,

that Party shall rnaintain and keep in full force and effect a policy of generai liability insulance in

an amount not less than One Million Dollars ($1,000,000) per occurrence with an additional

excess liability policy of not less than Ten Ndillion Dollars ($10,000,000) and will provicle the

other Party with a certificate of insuranoe and additional insured endorsement that will name the

other Party,as an additional insured,

11, Entire Agreement: Amendrnent. This Agreernent, together with F.'.xhibit A,

represents a full. reeitation of the rights and responsibilities of the Parties and nray be rloditied
orrly in writiug and upon the consent of both Parties. Should any conflict exist between the tet:ms

of this Agteement and the terms of Exhibit A, this Agreement shall control,

12. Bincling N,ature. The rights and duties oontained in this Agreement shall inure to

the benefit of and ar:e binding upon the Par:ties and their respective suçoessols in interest and

assigns.

13, Notices. Cgmmunicatio.ns and Documents. Unless applicable law requires a

different methocl of giving notice, any and all notices, demands or otlrer communications

required or desirecl to be given hereunder by either Party (oolleotively, "notices"),shali be in

writing and shall be valicily given or macie ts fhe other Party if delivered eithor personally or by

Federal Express or other ovelniglrt clelivery service of recognized standing, or if deposited in the

United States Mail, eertifiecl, registerecl, or express mail with postage pr:epaid, or if sent by

electroni.c mail. If such notice is personally delivered, it shall be conclusively deemed given at

the time of such delivery, If such notico is delivered by Federal Express or other overnight

deiivery service of recognized stancling, it shall be cleemed given one business day after the

cleposit thereof with such delivery service. If such notice is mailed as provided herein, such shall

be deemed given three business days after the deposit thereof in the United States Mail. If such

notice is sent by electronic mail, it shall be deemecl given at the tirne of the sender's transmission

of the electronic rnail cornmunication, unless the sender r,eceives a response that the electronic

mail message was undeliverable. Each such notice shall be deemed given only if properly

addressecl to the Party to whom such notice is to tre given as follows:
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To City: Tim LaPorte, Public Works Dilector
220 Fourth Avenue South
Kent, WA 98032
Pn-one: (253)856-5500
Email : tlaporte@KentWA. gov

To District: Kjristine Lund, Execu,tive Director

5 I 6 Third Avenuc, Roorn 1 200, W- 1201

Seattle, WA 9,8104

Plrone: QAq 477-2955
Email : Kjris.Lund@kingcounty.gov

Any Party rnay change its address for the purpose of reeeiving notices as herein proviclecl by a

written noti:ce given in the rnanner aforesaid to the other Pafiy.

14, Authority. The undersigned warrant that they have the authority duly granted by
their respective legislative bodies to make and execule this Agreemsnt,

IN WITNËSS WHEREOF, the parties have executed this Agreement, which shall
become effective on the last date signed below.

CITY OF'KENT KING COUNTY FLOOD CONTROL
ZONE EISTRTCT

By
Suzette Cooke

Its: Mayor

DATE:

APPROVED AS TO FORM:

.Reagan Dunn
Its: tsoard Chair

APPROVED AS TO FORlvf:

DATE:

By By:
Assistant City Attorney Legal Counsel
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EXHIBIT A

Property Interests that May be Acquired by City of Kent

V&S Properties and Investment
Tax Parcel Number: 000660-0017

ParcelA:

Begin¡ing at a point on the east lÍne of the Cavanattgh Tract and the south line of county roacl

which is 810,48 feet, more or less, ea$ and 2,914.56 feet, rnore or less, south of the nofthwest

corner of Samuel W. Russell Dorr^ation Claim Number 41, Section 24, Township 22 North,

Range 4 East, W.M., in King County, Washington;
'Ihence south to tlie White River;

Thence westerly along tþe north bank of the.White River to the easterly line of Chicago

Milwaukee St. Paul and Pacific Raìlroad;

Thence northerly along said easterly line to the soutlterly line of said county road;

Thence eastefly along said road line to point of beginning.

Parcel B:

Beginning 810.48 feet east artd 2,,914.56 feet south of the nolthwest corner of Samtrel W. Russell

Dona'tion Claim Number 41, Section 24, Township 22 North, Range 4 East, W.M., in King

County, Washington;

Thence south 82.5 feet, m-ore ot less, to White River;

Thence norlheasterly along river, 198 feet to the south line of county road;

Thence wester'ly to the Point of Beginning.

Amrik Com'mercial Rentals tLC

Tax Parcel Number: 000660-0082

That portion of tire S.W. Russell Donation Land C.laim No. 41, in King County, Washington,

described as follows:

Commencing at the southeast corner of 'Waterman's Acre Tracts to the Town of Kent, according

to the Plat rccorded in Volume 12 of platsl page 1 1, in King County, Wa'shington;

Tþence south 88o02'30" west along the south linò of said Plat 713,08 f,eet to the southerly

prod¡ction of the west line of South Thir:cl Avenue, as conveyed to the City of Kent by Deed

Datecl July i 1, 1955, and recorded under Recording Number 4599830;

Tlrence south 1o55'37" East along said west line, and saicl west line produced, 1179.7A feet to an

angle point in the southerly line of that Tract of lancl eonveyed to C.L. Knudsen, W.H'
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Meadowuoft and Fred E, Meadowcroff by Deecl clateci January 27,1956, and recorcled uncler

Recording Nurnber' 4659959 and the True Point of Beginning;
Thence south 88"02'30" west to the east line of the Traot of land conveyed to ;Tames A.

Cavanaugh by Deed c{ated December 8, 1885, and recorded under Recordïng Nr¡mtrcr 8870;

Thence south 1"58'00" east along said east line 283.80 feet, more or less, to thenorth line of a

County Road, being also the south bounclary of a tract of land conveyed to Ralph E. Leber and

I-a Vern .lune Leber his wife, by Deed dated February 4, 1955, and recorded urder ltecording

Number 4543722;

Thence in an easterly direction along the nofih line of said County R.oad south 89u17'00" east

242.10 feet, north 78o06'00" east239.l0 feet north and 87"14'00" east 33'0,61 feet, more or les.s,

to said southerly production of the west line of said south Third Avenue;

Thence norfh 1o55'37" west along said producecl wêst line 249,L6 feet, more or less, to the'l'iue
Point of Beginning.

\
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