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DEPARTMENT OF

ECOLOGY
State of Washington

Ecology Grant Agreement No. G1300118

between the

State of Washington Department of Ecology and the

King County Flood Gontrol Zone District

Project: Briscoe / Desimone Levee lmprovements

THIS is a binding agreement entered into by and between the State of Washington, Department of
Ecology, (PO Box 47600, Olympia, Washington, 98504-7600) hereinafter referred to as the
"DEPÃiìîMENT" or as "ECOLOGY" and the King County Flood ControlZone District, hereinafter
referred to as the "RECIPIENT" to carry outthe activities described herein as authorized bythe 2012
Washington State Legislature, Supplemental Budget Bill, ESB 6074, 53009 of the Capital Budget.

Recipient Name: King Gounty Flood Control Zone District
Water and Land Resources Division
201 South Jackson, Suite 600
Seattle, WA 98104-3855

Recipient Project Coordinator:
Telephone Number:

e-mail address:

Fiscal Gontact for Recipient:
Telephone:

e-mail address:

Payee on Warrant

Project Officer for the Department

Telephone Number:
e-mail address:

Jennifer Rice
206-263-01 53
Jennifer. Rice@KinqCountv.gov

Katrina Johnston
206-296-1 963
Katrina. J oh nston@ Kinqcounty.q ov

King County Flood ControlZone District
(address as above)

David Radabaugh
SEA Program - NWRO
WA State Department of Ecology
3190 - 160'n Avenue SE, Bellevue, WA 98008-5452
425-649-4260
david. radabauq h@ecv.wa. gov

The source of funds provided by ihe DEPARTMENT are from the 2012Washington State Legislature,
Supplemental Budget Bill, ESB 6074, 53009 of the Capital Budget to improve the Green River
Briscoe / Desimone Levee.

Maximum Eligible 100% State Project Cost: $7,000,000

State Maximum Cost Share Rate: 100% UP TO a maximum State Share of $7,000,000*.

This agreement is effective from January 1,2013 through June 30, 2015.

Page 1 of 24



Scope of Work

Flood Agreement No. G13001 18 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

Project Title

Description:

Work:

Task 1:

Briscoe-Desimone Levee lm provements

The project involves improvements to the Briscoe and Desimone levees which are on

the right (eastern) bank of the Green River between River Miles (RM) 14.3-17.00 in

the cities of Kent and Tukwila.

The Briscoe and Desimone levees are aging earthen levees with over-steepened
slopes, a levee crest less than 12 feet wide, and toe scour protection that is generally
missing or inadequate. The adjoining river channel lacks adequate in-stream and
aquatic edge habitat structure, such as deep pools, large woody debris, and
overhanging cover. While originally built to provide flood risk reduction to farmland in
the Kent Valley, these aging levees now protect $2.8 billion worth of urban structures
and contents. A levee breach or overtopping in this location would have serious
implications including threats to public safety, damage to public infrastructure,
impacts on the regional economy, and damage to private structures (including homes
and businesses). Single-flood damage estimates for a failure of containment by
these levees exceed $830 million. The economic disruption to the valley would be
measured in years. Businesses with expensive and difficult to relocate or replace
industrial machinery are particularly at risk.

Because of these significant risks, improvements to this levee segment are a very
high priority to the City of Kent and the King County Flood Control District.

The scope of this grant agreement focuses on the portion of the levee segment
that is between River Mile 15.98 and 16.36. The Recipient shall perform the
following work:

Project Coordination and Administration

The Recipient will coordinate throughout the grant period with Ecology and other
federal, state, local agencies, and lndian tribes. ln its commitment to provide
technical assistance throughout the grant period, Ecology will meet with the
jurisdiction to present and discuss approaches to floodplain construction issues
before work begins.

This Task also covers expenses for the recipient to administer the grant including, but
not limited to: contract monitoring; coordinating with the Corps of Engineers, FEMA,
the City of Kent, and other parties; internal staff reviews; construction engineering
management; etc.

Cost: $500,000
State contribut¡on: $500,000

Sco of Work
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Flood Agreement No. G1300118 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

Deliverable: Progress Reports are due quarterly for both years per the matrix that follows; see
Special Terms and Conditions, Paragraph 9 for details on progress reporting and
page 5 for invoicing information.

Task 2: Right of Way (ROW) Plans and Property Acquisitions

Acquire ROW necessary for project, including 15 foot maintenance easement on the
landward side of the constructed flood wall. All propeñies acquired will be used to
enhance the levee system or used in perpetuity for open space purposes only.
Restrictions from future development will be placed on the deeds and will be recorded
on the titles. See Exhibit C for the restrictive covenant and related documents which
shall become part of the acquisition. Ecology shall be in receipt of complete
documentation before payment is released for the acquisition.

Cost: $400,000
State contribution: $ 0

Deliverable: (Two copies) Acquisition Report to include but not limited to

1. A map showing the location of properties purchased;

2. List of properties with names / addresses acquired

3. Right of Way plans

4. Acquisition documents for each property including:

a. Title Reports

b. Appraisals

c. Appraisal Reviews

d. Environmental Assessments

e. Clean Site Certifications

f. Closing Statements

g. Offer Letters

h. Recorded Deeds and Easements vvifh title restrictions in a form approved by
Ecology.

i. (Digital) photographic documentation of project properties before and after
project implementation in sufficient quantity / quality to effectively illustrate
project progress / demolition work.

October 30First Quarter Julyl-September30
Januarv 30Second Quarter Octoberl-December3l

Third Quarter Januaryl-March31 April 30
Fourth Quarter April 1-June30 July 30

Date Due: June 30, 2014
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Flood Agreement No. G13001 18 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

Task 3: Design Plans

The Recipient will prepare a detailed set of design plans for construction of an l-beam
flood wall that will meet or exceed FEMA accreditation requirements.

Gost: $875,000
State contribution: $875,000

Deliverable: (Two copies) Design Plans, signed and sealed by an engineer licensed in the State of
Washington and meeting FEMA accreditation requirements.'

Date Due

Task 4:

June 30, 2014

The Recipient will acquire all permits and approvals necessary for project completion
in a timely manner and in accordance with the schedule below. This task includes
obtaining required federal, state, and local project permits and approvals. as well as
preparation of all necessary technical studies, engineering studies, and habitat
assessments. lf a Letter of Map Revision (LOMR) is necessary, then the Conditional
LOMR process shall be utilized.

Permit Schedule

The following permits have been, or will be, obtained

Deliverable

Date Due:

Project Permits

Cost: $25,000
State Contribution $25,000

(Two copies) All Permits

June 30,2013

Work Dates

Start EndPermit Activity

2t2013 512013SEPA
3t2013 5t2013NPDES Construction - Wash. Dept. of Ecology
3t2013 5t2013Hydraulic Project Approval- WDF&W, if required
2t2013 6t2013Shoreline Substantial Development
2t2013 6t2013Shoreline Conditional Use Permit, if required
3t2013 512013Flood Zone Permit, if required

Other, if required
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Flood Agreement No. G1300'1 18 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovernents

Task 5:

Deliverables:

a

a

Gonstruction

Project construction will be conducted in accordance with approved plans,

specifications, permits, and generally accepted engineering practices. A contractor
will be hired to construct the floodwall to meet or exceed FEMA standards for 100
year flood levee certification.

Cost: $5,700,000
State contribution: $ 5,600,000

o

Two copies: As-built drawings, signed and sealed by a professional engineer
licensed in the State of Washington.

Two copies: Final project summary report, signed by the Project Engineer
declaring that the project was, to the best of his/her knowledge, constructed and
completed in accordance with the construction plans and specifications and
general ly accepted eng i neeri ng/construction practice.

Two sets: Digital photographic documentation of the project before and after
construction in sufficient quantity to effectively illustrate important phases of
construction and project progress.

Date Due: June 30,.2015

Budget

Budqet Conditions

Project Administration: For the administration of this agreement the RECIPIENT must
follow the current edition of the Administrative Requirements for Ecologv Grants and Loans
(Yellow Book).

2. lnvoicing:

Grants are awarded on a reimbursable basis. The Recipient initially pays project
costs in full. Upon presentation of an invoice to Ecology, Ecology's share of the
project is reimbursed to the Recipient.

Expenditures will be monitored by the Ecology Fiscal Office for compliance with the
budget (see below). Budget deviations are allowed between tasks (e.9., a grantee
may spend less money on one task and more on another), but in no circumstances
may the state share of the project cost be exceeded without a prior written
amendment When submitting invoices to Ecology, the RECIPIENT shall itemize
all costs by task and provide subtotals by task on Ecology's Form C2, Voucher
Support Form. All payment requests must have forms A, B, C (and D if applicable),
be accompanied by supporting invoicing documents a commensurate progress
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Flood Agreement No. G13001 18 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

2

report, and receive Ecology Project Officer approval before payment can be
released.

NOTE: For payment requests, the RECIPIENT must use the Ecology forms
contained in the Yellow Book. Otherwise, Ecology will return requests to the
RECIPIENT for submittal on the correct forms.

. Forms - http://www.ecv.wa.qov/biblio/91 lBA.html

. Yellow Book - http://www.ecy.wa.qov/biblio/91 18.html

o The RECIPIENT must maintain complete backup documents including but not
limited to all invoiced costs and time sheets - signed and dated by employee and
supervisor. The RECIPIENT must keep these expenses in grant files according to
budget task for a period of three years after project completion and make them
available at any time for inspection by the DEPARTMENT.

. Requests for reimbursement must be submitted at least quarterly but not more
than once per month by the RECIPIENT on state invoice voucher forms. Financial
reports will be submitted 45 days after the quarter closes. The indirect rate must
not exceed 25 percent of direct (staff) labor and benefit costs. This rate covers
space utilities, miscellaneous copying, telephone, motor pool, janitorial services,
records storage, rental, county fiscal and legal services, etc. ltems not included in

this list must be reporled with the first payment request and must remain consistent
for the life of the grant.

o Right to Audit: The Recipient agrees that payment(s) made under this grant shall
be subject to reduction for amount charged thereto which are found after audit ex-
amination not to constitute allowable costs under this grant. The Recipient shall
refund by check payable to the DEPARTMENT the amount of such reduction of
payments under completed or terminated grants..

o Final payment of grant projects is contingent on receipt of viable deliverables as
listed in this grant agreement. A final invoice will be submitted 45 days after the final
quarter of the grant agreement.

Budget (for RECIPIENT repofting and Ecology tracking purposes):

The source of funds provided by the DEPARTMENT are from the 2011-2013 Washington
State Legislature, SB 6074, 53009 Capital Budget. State Funding is as follows:

Maximum Eligible 100% State Project Cost: $7,000,000

Estimated Costs

State Cost KCFCZD
Cost

Total CostWork ltem

0 $500,000$500,000Task 1 Project Coordination & Administration

$400,0000 $400,000Task 2 Right-of-way Plans & Property Acquisition
875,000 0 $875,000Task 3 Design Plans

0 $25,00025,000Task 4 Project Permits
$5,700,0005,600,000 100,000Task 5 Construction
:$7;500,00
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Flood Agreement No. G13001 18 between the
Washington State Department of Ecology and the
King County Flood ControlZone District
Project: Briscoe / Desimone Levee lmprovements

AGREEMENT PROVISIONS

Compliance w¡th all Laws: The Recipient sháll comply fully with all applicable federal,
state and local laws, orders, regulations and permits.

Restrictions on Lobbying: The Recipient of this agreement is prohibited from using
funds provided by this agreement for lobbying purposes in accordance with the
Administrative Requirements for Ecology Grants and Loans, Publication No. 91-18,
current edition, Part lll, Section G.

Local Decision: This grant is made in response to a request for financial assistance
from the Recipient to undertake flood damage prevention projects. The choice of
floodplain management aotivities addressed by this grant is a local decision made
solely by the Recipient. The Recipient is not acting as an agent of the State.

Lawsuits: The Department shall not be responsiblefor any non-contractual damage or
inverse condemnation claims resulting from the structures or works constructed, repaired,
restored, maintained, or improved pursuant to this grant.

5. lndemnification, Hold Harmless and Duty to Defend

a. The Department shall in no way be held responsible for payment of salaries,
consultant's fees, and other costs related to the project described herein, except as
provided in the scope of work.

This paragraph applies to negligence based claims only. All other claims are
governed by paragraph 4 of this section. To the extent the constitution and laws of
the State of Washington permit, Recipient shall indemnify, defend and hold
harmless the State, its agencies, officers and employees, from all claims, suits or
actions brought for any or all injuries to persons or property arising from, or as a
consequence of, negligent acts or omissions related to the construction, restoration,
repair, maintenance, improvement or operation of the structures or works for which
this grant is provided. lf the structures or works for which this grant is received are
a portion of an integrated flood protection system, Recipient agrees to indemnify,
defend and hold harmless the State of Washington, its agencies, employees, and
officers against any and all liability arising out of the operation, maintenance, or
repair of that integrated flood protection system; PROVIDED, however, that this
provision is not intended to and shall not be construed as a waiver by Recipient of
any immunities conferred upon the Recipient by RCW 86.12.037 nor is it intended
to, and it shall not be construed to, confer any rights upon third parties.

The Recipient will not be required to indemnify, defend, or save harmless the State,
its agencies, officers or employees as provided in the preceding paragraph of this
section if the claim, suit, or action for injuries, death, or damages is caused by the
sole negligence of the State. Where such claims, suits, or actions result from the

PageT of24
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Flood Agreement No. G1300118 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

6

c.

concurrent negligence of (a) the State, or the State's agents or employees and (b)

the Recipient or the Recipient's agents or employees, the indemnity provisions
provided in the preceding paragraphs of this section shall be valid and enforceable
only to the extent of the Recipient's negligence or the negligence of its agents and

employees.

To the extent that the constitution and laws of the State of Washington permit,

Recipient shall indemnify and hold harmless the State of Washington, its agencies,
ernployees, and officers against any and all liability arising out of the continued
operation, maintenance, or repair of the structures or works constructed, restored,
repaired, maintained or improved as a result of this grant. lf the structures or works
for which this grant is received are portions of an integrated flood protection system,
Recipient agrees to indemnify, defend and hold harmless the State of Washington,
its agencies, employees, and officers against any and all liability arising out of the
operation, maintenance, or repair of that integrated flood protection system;
PROVIDED, however, that the indemnity provisions of this paragraph are not
intended to and shall not be construed as a waiver by Recipient of any immunities
conferred upon"the Recipient by RCW 86.12.037 nor are they intended to, and they
shall not be construed to, confer any rights upon third parties. This agreement
applies to all non-negligent, non-contractually based claims including, but not
limited to, inverse condemnation, contribution, indemnification, trespass and/or
nuisance.

Quality Assurance Project Plans (QAPP): !! this project involves the collection of
environmental measurement data, the Recipient needs to prepare a QAPP to ensure
the consistent application of quality assurance principles to the planning and execution
of all activities involved in generating this data. The plan shall be conducted in

accordance with the DEPARTMENT's Guidelines for Preparinq Qualitv Assurance
Proiect Plans for Environmental Studies , current edition, (Ecology Publication No. 04-

OS-O3O¡ available at http://www.ecv.wa.qov/biblio/0403030.htm1 The plan must
describe the monitoring and data quality objectives, procedures, and methodologies
which will be used to ensure that all environmental data generated will meet these
requirements. The size and complexity of the plan should be cost effective and in

proportion to the magnitude of the sampling effort. ln developing the plan, the
RECIPIENT may also reference Ecology's Technical Guidance for Assessinq the
Qualitv of Aquatlc Environments, February 1994 (Ecology Publication No. 91-78),
availaOle at ftttp:/ww*.ecv.wa.qov . The QAPP report shall be limited
to a concise description of the environmental measurement aspects of this project.

Ecology's Project Officer shall review and approve this plan prior to initiation of work.

The QAPP plan may describe the following elements:

Assumptions that direct the collection and analysis;
Resources used (such as flights for aerial photos);
Resource documents that will be consulted;
Field methods employed;
Office methods employed;
Training level of staff involved in data collection and analysis;
Equipment / materials to be used and accurate calibration assurance

Coordination with Ecology's Geographical lnformation System (GlS): lF this project

involves developing GIS data, the Recipient shall coordinate with Ecology's GIS office
7
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Flood Agreement No. G1300118 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

in an effort to promote compatibility and to encourage sharing of geospatial data. To
facilitate data sharing, the Department utilizes the following standards:

Whenever possible, the Recipient is encouraged to utilize the standards listed above
when compiling data. To discuss the usage of other standards, please contact Jerry
Franklin at 360 407-7470; Fax: 360 407-6902; E-Mail: jfra461@ecy.wa.gov or Dan Saul
at 360-407-6419; E-Mail: dsau461@ecy.wa.qov for further data sharing and compatibility
information.

The RECIPIENT shall submit copies to Ecology's Project Officer with complete
documentation as it relates to all digital data, GIS coverages, shape files, related tables
and map products.

8. Responsibilities of the Project Coordinator: The Recipient's Project Coordinator
shall be responsible for the procedural obligations under this agreement in

addition to his/her duty to coordinate the planning effort hereunder. He/She shall
cooperate with all parties concerned in every way possible to promote successful
completion of the services described in the Scope of Work.

Quarterly Reporting

Quarterly Reports are contingent on the effective date of the agreement. For timely
preparation and review, quarterly reports shall convey essential information in a simple,
concise manner through the use of bulleted summary statements, lists, and tables and

include the following:

a. A comparison of actual accomplishments to the objectives established for the
reporting period including a description of issues on fisheries resources;

b. For any work related to GlS, designate data standard utilized and associated data
documentation.

c. Status of project schedule
d. Personnel changes
e. Any difficulties encountered during the quarter.
f. Environmental benefits being achieved by the project

Page 9 of 24
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Current versionESRI's ARC/INFO

ESRI's ArcView Current Version

NAD 83 HARNHorizontal Datum

Vertical Datum NGVD BB

Lambert Conic ConformalProjection System

Coordinate System WA State Plane Coordinates

SouthCoordinate Zone

Coordinate Units Feet
+/-40 Feet (1:24,000) minimum accuracy to within
a foot of the true North American datum

Accuracy Standard

ArcExport, DLG and/or DXF, shapefilesVector lmport Format

TIFF, BIUBIP, RLC,GRID,ERDAS, SIDRaster lmport Format



Flood Agreement No. G13001 18 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

County or City Name
Grant No. G1300_

Project Title
Task Title

Task Number
Date

Construction/Publ ic Works
Arch itecture/Eng i neering

Reporting Periods for each year of the agreement dependent on the start date:

For Report Contents and Ecoloqv's form: Please visit our website at:

http://wunv. ecv.wa. q ov/programs/sea/q rants/flooddamaqeprevention

10. ldentification of Project Materials - All reports, maps, and
other documents published as part of this grant agreement shall
carry the name of the RECIPIENT, Ecology's grant number (in the
upper right hand corner), title, the specific task number of the
product and date centered on the front cover or title page (or in
the case of maps, the block which contains the name of the
Government unit or Department).

11. Format for Publications and Brochures: Any (hard copy)
publications or brochures requ¡red as a product of this

agreement shall conform to minimum standards of size, 8-112" x 1 1" white, recycled paper
equivalent in weight to 20 lb. bond, single spaced, printed both sides, no less than 1"

margins. Photos, illustrations, and graphs must be of reproducible quality. Any publications
or brochures intended for public distribution shall comply with graphic requirements as
specified in Ecology's "Publications Handbook", publication number g1-41 and any additional
specifications as may be outlined in the Scope of Work.

12. Amendments: A "letter" amendment is a written request by the Recipient to extend the
project completion and expiration dates provided that is allowed by the grant program . On

the approval of Ecology's project officer, the request is then fon¡uarded to the Ecology Budget
and Fiscal Offices for processing. A formal amendment is required for a significant change
to the scope of work or an increase to the total eligible project cost and is signed by both
parties.

13. Minority And Women's Business (MWBE) Participation: The RECIPIENT agrees to
solicit and recruit, to the maximum extent possible, certified minority-owned (MBE)
and women-owned (WBE) businesses in purchases and contracts initiated after the
effective date of this Agreement.

ln the absence of more stringent goals established by the RECIPIENT's jurisdiction, the
RECIPIENT agrees to utilize the DEPARTMENT'S goals for minority- and women-owned
business participation in all bid packages, request for proposals, and purchase orders.
These goals are expressed as a percentage of the total dollars available for the purchase or
contract and are as follows:

1O% MBE
1O% MBE

6%WBE
6%WBE

October 30First Quarter (Year 1) Julv 1-September30
January 30Second Quarter Octoberl-December3l
April 30Third Quarter (Year 2) Januaryl-March31
Julv 30Fourth Quarter April 1-June30
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Flood Agreement No. G13001 18 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

Purchased Goods
Purchased Services
Professional Services

B% MBE
1O% MBE
1O% MBE

4%WBE
4o/oWBE
4o/oWBE

Meeting these goals is voluntary and no contract award or rejection shall be made based on
achievement or non-achievement of the goals. Achievement of the goals is encouraged,
however, and the RECIPIENT and ALL prospective bidders or persons submitting
qualifications shall take the following affirmative steps in any procurement initiated after the
effective date of this Agreement:

a. lnclude qualified minority and women's businesses on solicitation lists.

b. Assure that qualified minority and women's businesses are solicited whenever they
are potential sources of services or supplies.

c. Divide the total requirements, when economically feasible, into smaller tasks or
quantities, to permit maximum participation by qualified minority and women's
businesses.

d. Establish delivery schedules, where work requirements permit, which will encourage
participation of qualified minority and women's businesses.

e. Use the services and assistance of the State Office of Minority and Women's
Business Enterprises (OMWBE) and the Office of Minority Business Enterprises of
the U.S. Department of Commerce, as appropriate

By signing this Agreement, the RECIPIENT certifies that the above steps were, or will be
followed. Any contractor engaged by the RECIPIENT under this agreement shall be
required to follow the above five affirmative steps in the award of any subcontract(s).

The RECIPIENT shall report to the DEPARTMENT at the time of submitting each invoice,
on forms provided by the DEPARTMENT, payments made to qualified firms. The report
will address:

f. Name and state OMWBE ceÉification number of any qualified firm receiving funds
under the voucher, including any sub-and/or sub-subcontractors.

g. The total dollar amount paid to qualified firms under this invoice.

14. Right to Audit: The Recipient agrees that payment(s) made under this grant shall be
subject to reduction for amount charged thereto which are found after audit examination
not to constitute allowable costs under this grant. The Recipient shall refund by check
payable to the DEPARTMENT the amount of such reduction of payments under com-
pleted or terminated grants.

15. Grant Gloseout: The end date for this project is June 30, 2015. A grace period of 45
days for all deliverables and invoice vouchers is allowed as stipulated in the scope of
work or by the State Office of Financial Management (OFM) through Ecology's Fiscal
Office.

16. AllWritings Contained Herein: This agreement, the appended "GeneralTerms and
Conditions", and the Department's current edition of "Administrative Requirements for
Ecology Grants and Loans" contain the entire understanding between the parties, and
there are no other understandings or representations except those set forth or
incorporated by reference herein. No subsequent modification(s) or amendments to this
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agreement shall be of any force or effect unless in writing, signed by authorized
representatives of the RECIPIENT and DEPARTMENT and made a part of this
agreement; EXCEPT a letter amendment will suffice to extend the period of
performance as set forth on the page 1 of this grant agreement.

lN WITNESS WHEREOF, the parties hereby execute this Grant Agreement:

State of Washington
Department of Ecology King County Flood ControlZone District

Gordon White Date
Program Manager
Shorelands and Environmental

Assistance Program

Signature, Authorized Official

Print Name of Authorized Official

Approved as to form only by
The Assistant Attorney General

Title of Authorized Official

(Note: lnserf additional signature blocks(s)
and/or pages if more than one signature block
is required)

Date
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Appendix A:

GENERAL TERMS AND CONDITIONS
Pertaining to Grant and Loan Agreements of

the Department of Ecology

A. RECIPIENT PERFORMANCE

All activities for which grant/loan funds are to be used shall be accomplished by the
RECIPIENT and RECIPIENT's employees. The RECIPIENT shall only use contractor/consultant
assistance if that has been included in the agreement's final scope of work and budget.

B. SUBGRANTEE/CONTRACTOR COMPLIANCE

The RECIPIENT must ensure that all subgrantees and contractors comply with the terms and
conditions of this agreement.

C. THIRD PARTY BENEFICIARY
The RECIPIENT shall ensure that in all subcontracts entered into by the RECIPIENT

pursuant to this agreement, the state of Washington is named as an express third-party beneficiary
of such subcontracts with full rights as such.

D. CONTRACTTNG FOR SERVICES (BIDDING)

Contracts for construction, purchase of equipment and professional architectural and
engineering services shall be awarded through a competitive process, if required by State law.
RECIPIENT shall retain copies of all bids received and contracts awarded, for inspection and use by
the DEPARTMENT.

E. ASSIGNMENTS
No right or claim of the RECIPIENT arising under this agreement shall be transferred or

assigned by the RECIPIENT.

F. COMPLIANCE WITH ALL LAWS

1. The RECIPIENT shall comply fully with all applicable Federal, State and local laws,
orders, regulations and permits.

Prior to commencement of any construction, the RECIPIENT shall secure the
necessary approvals and permits required by authorities having jurisdiction over the project, provide
assurance to the DEPARTMENT that all approvals and permits have been secured, and make
copies available to the DEPARTMENT upon request.

2. Discrimination. The DEPARTMENT and the RECIPIENT agree to be bound by all
Federal and State laws, regulations, and policies against discrimination. The RECIPIENT further
agrees to affirmatively support the program of the Office of Minority and Women's Business
Enterprises to the maximum extent possible. lf the agreement is federally-funded, the RECIPIENT
shall report to the DEPARTMENT the percent of granVloan funds available to women or minority
owned businesses.

3. Wages And Job Safety. The RECIPIENT agrees to comply with all applicable laws,
regulations, and policies of the United States and the State of Washington which affect wages and
job safety.

4. lndustrial lnsurance. The RECIPIENT certifies full compliance with all applicable state
industrial insurance requirements. lf the RECIPIENT fails to comply with such laws, the
DEPARTMENT shall have the right to immediately terminate this agreement for cause as provided
in Section K.1, herein.

Page '13 of 24



Flood Agreement No. G13001 18 between the
Washington State Department of Ecology and the
King County Flood Control Zone District .

Project: Briscoe / Desimone Levee lmprovements

G. KICKBACKS
The RECIPIENT is prohibited from inducing by any means any person employed or

otherwise involved in this project to give up any part of the compensation to which he/she is

othenruise entitled or, receive any fee, commission or gift in return for award of a subcontract
hereunder.

H. AUDITS AND INSPECTIONS

1. The RECIPIENT shall maintain complete program and financial records relating to
this agreement. Such records shall clearly indicate total receipts and expenditures by fund source
and task or object.

All grant/loan records shall be kept in a manner which provides an audit trail for all

expenditures. All records shall be kept in a common file to facilitate audits and inspections.

Engineering documentation and field inspection reports of all construction work
accomplished under this agreement shall be maintained by the RECIPIENT.

2. All granVloan records shall be open for audit or inspection by the DEPARTMENT or

by any duly authorized audit representative of the State of Washington for a period of at least three
years after the final grant payment/loan repayment or any dispute resolution hereunder. lf any such
audits identify discrepancies in the financial records, the RECIPIENT shall provide clarification
and/or make adjustments accordingly.

3. All work performed under this agreement and any equipment purchased, shall be

made available to the DEPARTMENT and to any authorized state, federal or local representative for
inspection at any time during the course of this agreement and for at least three years following
granVloan termination or dispute resolution hereunder.

4. RECIPIENT shall meet the provisions in OMB Circular A-133 (Audits of States, Local

Governments & Non Profit Organizations), including the compliance Supplement to OMB Circular A-
133, if the RECIPIENT expends $500,000 or more in a year in Federal funds. The $500,000
threshold for each year is a cumulative total of all federal funding from all sources. The RECIPIENT
must fonruard a copy of the audit along with the RECIPIENT'S response and the final corrective
action plan to the DEPARTMENT within ninety (90) days of the date of the audit report.

I. PERFORMANCE REPORTING

The RECIPIENT shall submit progress reports to the DEPARTMENT with each payment
request or such other schedule as set forth in the Special Conditions. The RECIPIENT shall also

report in writing to the DEPARTMENT any problems, delays or adverse conditions which will
materially affect their ability to meet project objectives or time schedules. This disclosure shall be

accompanied by a statement of the action taken or proposed and any assistance needed from the
DEPARTMENT to resolve the situation. Payments may be withheld if required progress reports are
not submitted.

Quarterly reports shall coverthe periods January 1 through March 31, April 1 through June
30, July 1 through September 30, and October 1 through December 31. Reports shall be due within
thirty (30) days following the end of the quarter being reported.

J. COMPENSATION
1. Method of compensation. Payment shall normally be made on a reimbursable basis

as specified in the grant agreement and no more often than once per month. Each request for
payment will be submitted by the RECIPIENT on State voucher request forms provided by the
DEPARTMENT along with documentation of the expenses. Payments shall be made for each

task/phase of the project, or portion thereof, as set out in the Scope of Work when completed by the
RECIPIENT and approved as satisfactory by the Project Officer.
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The payment request form and supporllve documents must itemize all allowable costs
by major elements as described in the Scope of Work. lnstructions for submitting the payment
requests are found in "Administrative Requirements for Ecology Grants and Loans", part lV,
published by the DEPARTMENT. A copy of this document shall be furnished to the RECIPIENT.
When payment requests are approved by the DEPARTMENT, payments will be made to the
mutually agreed upon designee.

Payment requests shall be submitted to the DEPARTMENT and directed to the
Project Officer assigned to administer this agreement.

2. Period of Compensation. Payments shall only be made for actions of the RECIPIENT
pursuant to the granVloan agreement and performed after the effective date and prior to the
expiration date of this agreement, unless those dates are specifically modified in writing as provided
herein.

3. Final Request(s) for Payment. The RECIPIENT should submit final requests for
compensation within forty-five(45) days after the expiration date of this agreement and within fifteen
(15) days after the end of a fiscal biennium. Failure to comply may result in delayed reimbursement.

4. Performance Guarantee. The DEPARTMENT may withhold an amount not to exceed
ten percent (10%) of each reimbursement payment as security for the RECIPIENT's performance.
Monies withheld by the DEPARTMENT may be paid to the RECIPIENT when the project(s)
described herein, or a portion thereof, have been completed if, in the DEPARTMENT's sole
discretion, such payment is reasonable and approved according to this agreement and, as
appropriate, upon completion of an audit as specified under section J.5. herein.

5. Unauthorized Expenditures. All payments to the RECIPIENT may be subject to final
audit by the DEPARTMENT and any unauthorized expenditure(s) charged to this granVloan shall be
refunded to the DEPARTMENT by the RECIPIENT.

6. Mileage and Per Diem. lf mileage and per diem are paid to the employees of the
RECIPIENT or other public entities, it shall not exceed the amount allowed under state law for state
employees.

7. Overhead Costs. No reimbursement for overhead costs shall be allowed unless
provided for in the Scope of Work hereunder.

K. TERMINATION
1. For Cause. The obligation of the DEPARTMENT to the RECIPIENT is contingent

upon satisfactory performance by the RECIPIENT of all of its obligations under this agreement. ln
the event the RECIPIENT unjustifiably fails, in the opinion of the DEPARTMENT, to perform any
obligation required of it by this agreement, the DEPARTMENT may refuse to pay any further funds
thereunder and/or terminate this agreement by giving written notice of termination.

A written notice of termination shall be given at least five working days prior to the
effective date of termination. ln that event, allfinished or unfinished documents, data studies,
surveys, drawings, maps, models, photographs, and reports or other materials prepared by the
RECIPIENT under this agreement, at the option of the DEPARTMENT, shall become Department
property and the RECIPIENT shall be entitled to receive just and equitable compensation for any
satisfactory work completed on such documents and other materials.

Despite the above, the RECIPIENT shall not be relieved of any liability to the
DEPARTMENT for damages sustained by the DEPARTMENT and/or the State of Washington
because of any breach of agreement by the RECIPIENT. The DEPARTMENT may withhold
payments for the purpose of setoff until such time as the exact amount of damages due the
DEPARTMENT from the RECIPIENT is determined.

2. lnsufficient Funds. The obligation of the DEPARTMENT to make payments is
contingent on the availability of state and federal funds through legislative appropriation and state
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allotment. When this agreement crosses over state fiscal years the obligation of the DEPARTMENT
is contingent upon the appropriation of funds during the next fiscal year. The failure to appropriate
or allot such funds shallbe good cause to terminate this agreement as provided in paragraph K.1

above.
When this agreement crosses the RECIPIENT's fiscal year, the obligation of the

RECIPIENT to continue or complete the project described herein shall be contingent upon

appropriation of funds by the RECIPIENT's governing body; Provided, however, that nothing
contained herein shall preclude the DEPARTMENT from demanding repayment of ALL funds paid to
the RECIPIENT in accordance with Section O herein.

3. Failure to Commence Work. ln the event the RECIPIENT fails to commence work on

the project funded herein within four months after the effective date of this agreement, or by any
date mutually agreed upon in writing for commencement of work, the DEPARTMENT reserves the
right to terminate this agreement.

L. WAIVER
Waiver of any RECIPIENT default is not a waiver of any subsequent default. Waiver of a

breach of any provision of this agreement is not a waiver of any subsequent breach and will not be

construed as a modification of the terms of this agreement unless stated as such in writing by the
authorized representative of the DEPARTMENT.

M. PROPERTY RIGHTS

1. Copyrights and Patents. When the RECIPIENT creates any copyrightable materials
or invents any patentable property, the RECIPIENT may copyright or patent the same but the
DEPARTMENT retains a royalty-free, nonexclusive and irrevocable license to reproduce, publish,

recover or othen¡uise use the material(s) or property and to authorize others to use the same for
federal, state or local government purposes.

Where federalfunding is involved, the federal government may have a proprietary

interest in patent rights to any inventions that are developed by the RECIPIENT as provided in 35

u.s.c. 200-212.
2. Publications. When the RECIPIENT or persons employed by the RECIPIENT use or

publish information of the DEPARTMENT; present papers, lectures, or seminars involving
information supplied by the DEPARTMENT; use logos, reporls, maps or other data, in printed

reports, signs, brochures, pamphlets, etc., appropriate credit shall be given to the DEPARTMENT.

3. Tangible Property Rights. The DEPARTMENT's current edition of "Administrative
Requirements for Ecology Grants and Loans", Part V, shall control the use and disposition of all real

and personal property purchased wholly or in part with funds furnished by the DEPARTMENT in the
absence of state, federal statute(s), regulation(s), or policy(s) to the contrary or upon specific
instructions with respect thereto in the Scope of Work.

4. Personal Property Furnished by the DEPARTMENT. When the DEPARTMENT
provides personal properly directly to the RECIPIENT for use in performance of the project, it shall
be returned to the DEPARTMENT prior to final payment by the DEPARTMENT. lf said property is

lost, stolen or damaged while in the RECIPIENT's possession, the DEPARTMENT shall be

reimbursed in cash or by setoff by the RECIPIENT for the fair market value of such property.

5. Acquisition Projects. The following provisions shall apply if the project covered by this
agreement includes funds for the acquisition of land or facilities:

a. Prior to disbursement of funds provided for in this agreement, the RECIPIENT
shall establish that the cost of land/or facilities is fair and reasonable.

b. The RECIPIENT shall provide satisfactory evidence of title or ability to acquire
title for each parcel prior to disbursement of funds provided by this agreement. Such evidence may
include title insurance policies, Torrens certificates, or abstracts, and attorney's opinions establishing
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that the land is free from any impediment, lien, or claim which would impair the uses contemplated
by this agreement.

6. Conversions. Regardless of the contract termination date shown on the cover sheet,
the RECIPIENT shall not at any time convert any equipment, property or facility acquired or
developed pursuant to this agreement to uses other than those for which assistance was originally
approved without prior written approval of the DEPARTMENT. Such approval may be conditioned
upon payment to the DEPARTMENT of that portion of the proceeds of the sale, lease or other
conversion or encumbrance which monies granted pursuant to this agreement bear to the total
acquisition, purchase or construction costs of such property.

N. SUSTAINABLE PRODUCTS

ln order to sustain Washington's natural resources and ecosystems, the RECIPIENT is
encouraged to implement sustainable practices where and when possible. These practices include
use of clean energy, and purchase and use of sustainably produced products (e.9. recycled paper).
For more i nformation, see wvvw.ecy.wa. gov/sustai n abi lity.

O. RECOVERY OF PAYMENTS TO RECIPIENT

The right of the RECIPIENT to retain monies paid to it as reimbursement payments is
contingent upon satisfactory performance of this agreement including the satisfactory completion of
the project described in the Scope of Work. ln the event the RECIPIENT fails, for any reason, to
perform obligations required of it by this agreement, the RECIPIENT may, at the DEPARTMENT's
sole discretion, be required to repay to the DEPARTMENT all granUloan funds disbursed to the
RECIPIENT for those parts of the project that are rendered worthless in the opinion of the
DEPARTMENT by such failure to perform.

lnterest shall accrue at the rate of twelve percent (12%) per year from the time the
DEPARTMENT demands repayment of funds. lf payments have been discontinued by the
DEPARTMENT due to insufficient funds as in Section K.2 above, the RECIPIENT shall not be
obligated to repay monies which had been paid to the RECIPIENT prior to such termination. Any
property acquired under this agreement, at the option of the DEPARTMENT, may become the
DEPARTMENT'S property and the RECIPIENT'S liability to repay monies shall be reduced by an
amount reflecting the fair value of such property.

P. PROJECTAPPROVAL
The extent and character of all work and services to be performed under this agreement by

the RECIPIENT shall be subject to the review and approval of the DEPARTMENT through the
Project Officer or other designated officialto whom the RECIPIENT shall report and be responsible.
ln the event there is a dispute with regard to the extent and character of the work to be done, the
determination of the Project Officer or other designated official as to the extent and character of the
work to be done shall govern. The RECIPIENT shall have the right to appeal decisions as provided
for below.

O. D¡SPUTES

Except as otherwise provided in this agreement, any dispute concerning a question of fact
arising under this agreement which is not disposed of in writing shall be decided by the Project
Officer or other designated official who shall provide a written statement of decision to the
RECIPIENT. The decision of the Project Officer or other designated official shall be final and
conclusive unless, within thirty days from the date of receipt of such statement, the RECIPIENT
mails or otherwise furnishes to the Director of the DEPARTMENT a written appeal.

ln connection with appeal of any proceeding under this clause, the RECIPIENT shall have
the opportunity to be heard and to offer evidence in support of this appeal. The decision of the
Director or duly authorized representative for the determination of such appeals shall be final and
conclusive. Appeals from the Director's determination shall be brought in the Superior Coutt of
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Thurston County. Review of the decision of the Director will not be sought before either the Pollution
Control Hearings Board or the Shoreline Hearings Board. Pending final decision of dispute
hereunder, the RECIPIENT shall proceed diligently with the performance of this agreement and in

accordance with the decision rendered.

R. CONFLICT OF INTEREST

No officer, member, agent, or employee of either party to this agreement who exercises any
function or responsibility in the review, approval, or carrying out of this agreement, shall participate

in any decision which affects his/her personal interest or the interest of any corporation, partnership

or association in which he/she is, directly or indirectly interested; nor shall he/she have any personal

or pecuniary interest, direct or indirect, in this agreement or the proceeds thereof.

S. INDEMNIFICATION

1. The DEPARTMENT shall in no way be held responsible for payment of salaries,
consultant's fees, and other costs related to the project described herein, except as provided in the
Scope of Work.

2. To the extent that the Constitution and laws of the State of Washington permit, each
party shall indemnify and hold the other harmless from and against any liability for any or all injuries

to persons or property arising from the negligent act or omission of that party or that party's agents
or employees arising out of this agreement.
T. GOVERNING LAW

This agreement shall be governed by the laws of the State of Washington.

U. SEVERABILIry
. lf any provision of this agreement or any provision of any document incorporated by

reference shall be held invalid, such invalidity shall not affect the other provisions of this agreement
which can be given effect without the invalid provision, and to this end the provisions of this
agreement are declared to be severable.

V. PRECEDENCE

ln the event of inconsistency in this agreement, unless otherwise provided herein, the
inconsistency shall be resolved by giving precedence in the following order: (a) applicable Federal
and State statutes and regulations; (b) Scope of Work; (c) Special Terms and Conditions; (d) Any
terms incorporated herein by reference including the "Administrative Requirements for Ecology
Grants and Loans"; and (e) the GeneralTerms and Conditions.

SS-010 Rev. 04104
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Appendix B: Site Map - Detail
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Appendix C: Comprehensive Map Briscoe - Desimone Levee: No. 1 red circle below)

Page 20 of 24



Flood Agreement No. G1300118 between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

Appendix C: Restrictive Govenant Boilerplate for the Green River Levees

Restrictive covenant for the City of

Tax Lot #
Upon recording return to
Project Manager:
Department:
City:
Address:

Restrictive Covenants

Notice is hereby given that the
hereinafter referred to as the "

property acquisition,
" property, more particularly described in Exhibit "4," is

subject to the use restrictions listed below. The purpose of these restrictions is to prevent this land
from future development and to ensure that the property will be used to
enhance the Green River Levee system in perpetuity while allowing public access.

These restrictions are a condition of the grant funding appropriated by the Department of
Ecology as authorized by the 2012 Washington State Legislature, Supplemental Budget Bill, ESB
6074, 53009 of the Capital Budget to improve the Green River Briscoe / Desimone Levee that
protects communities in the Lower Green River Valley from flooding and are enforceable by Ecology.

Uses of the property are restricted as set forth below. These restrictions
and obligations are intended to run with the land and shall be binding on the city of
heirs, successors, and assigns:

its

Enhancing the Green River Levee to protect the Lower Green River Valley from
flooding;

Maintaining vegetation and providing new native vegetation as necessary to prevent
levee erosion and to manage the growth of non-native exotic species (such as Reed
Canary grass, purple loosestrife, etc.);

Allowing for inspection, maintenance, repair, and necessary reconstruction of the
levees;

Allowing for levee access ;

Maintaining and improving the levee system for the enhancement of fish and wildlife
habitat;

Providing for open space as deemed appropriate; and

Restricting acquisition areas from future development other than required for levee
improvements.

1)

2)

3)

4)

5)

6)

7)

Legal Description of Acquisition Area, is attached as Exhibit "4"
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ln witness whereof, the City of _has executed this document this 

-day 

of 

-,

20--, at city), Washington

CITY OF

Signature, Authorized Off icial

Print Name of Authorized Official

Title of Authorized Official

STATE OF WASHINGTON

COUNTY OF KING

I certify that I know or have satisfactory evidence that (namel is the person
who appeared before me, and said person acknowledged that she signed this instrument, on oath
stated that she was authorized to execute the instrument and acknowledged it as the Mayor of the
Cityof-tobethefreeandvoluntaryactofsuchpartyfortheusesandpurposes
mentioned in the instrument.

Dated

SS

-Notary Seal Must Appear Within This Box-

IN WITNESS WHEREOF, I have hereunto set my hand and official seal the
day and year first above written.

(Signature)
NOTARY PUBLIC, in and for the State
of Washington, residing at
My appointment expires
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Restrictive Covenants Exhibit A:

Legal Description of Acquisition Area

Page 23 of 24



Flood Agreement No. G1300_ between the
Washington State Department of Ecology and the
King County Flood Control Zone District
Project: Briscoe / Desimone Levee lmprovements

Appendix D:

Status of Property Acquisitions for the Levee Project

For Quarterly Reporting ¡n accordance w¡th Ecology Grant

1) A map showing the location of each property purchased; 2) Right of Way plans 3) Acquisition documents for each property
including:

Digital Photos

include

Recorded Deed
With Covenant

Date

Closing
Statements

Date

Clean Site
Certification

Date

Environmental
Assessment

Date

Appraisal
Review

Date

Appraisal

Date

Title
Report

Date

Location
on Map

lnclude

GPS
Location

lnclude

Property
Acquired

Name

Page 24 ol 24


