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Metropolitan King County Council
Budget and Fiscal Management Committee

STAFF REPORT

	Agenda Item:
	5 & 6
	Name:
	Nick Wagner

	Proposed No.:
	2015-0279
2015-0280
	Date:
	Sept. 9, 2015


SUBJECT
1. Adoption of a motion accepting a report, transmitted pursuant to a proviso in the 2015-2016 Biennial Budget Ordinance, regarding the sufficiency of the staffing and other resources of the County's Department of Public Defense (DPD) in relation to its caseload and making recommendations for changes in DPD’s staffing and resources. (Proposed Motion 2015-0279)
2. Supplemental appropriation of $9,005,000 and 17.50 full-time-equivalents (FTEs) to the DPD for the 2015-2016 biennium. (Proposed Ordinance 2015-0280)
SUMMARY
Proposed Motion 2015-0279 (Att. 1) would accept a report prepared by the King County Public Defense Work Group (the Work Group Report) (Att. 1-A) regarding the sufficiency of the staffing and other resources of DPD in relation to its caseload and making recommendations for changes in DPD’s staffing and resources. The Executive transmitted the report to the Council pursuant to the 2015-2016 Biennial Budget Ordinance, Ordinance 17941, Section 18, Proviso P3.
Proposed Ordinance 2015-0280 (Att. 2) requests a supplemental appropriation of $9,005,000 and 17.5 FTEs to DPD for the 2015-2016 biennium. The supplemental appropriation is intended to support implementation of the recommendations in the Work Group Report. Since transmitting the proposed ordinance, the Executive has requested amendment of the request to $8,925,000 and 21.5 FTEs to reflect further analysis of the data underlying the request, which was conducted after the ordinance was transmitted.[footnoteRef:1] [1:  The change in FTEs is in the title only. The body of the ordinance already reflects the desired number of FTEs.] 

BACKGROUND
During the deliberations leading to the Council’s adoption of the 2015-2016 Biennial Budget Ordinance (the Budget), advocates on behalf of DPD clients and staff questioned the adequacy of the approximately $109 million and 343.75 FTEs allocated to DPD in the Executive’s proposed budget, as did the Public Defense Advisory Board. The Council adopted the Budget without substantial change in the allocation to DPD, but subject to two provisos:
Section 18, P3,[footnoteRef:2] provided in part: [2:  This proviso was in the budget allocation to the Office of Performance, Strategy, and Budget.] 

Of this appropriation, $200,000 shall not be expended or encumbered until the executive transmits a report on the sufficiency of the staffing and other resources of the county’s department of public defense in relation to its caseload and a motion that accepts the report, and the motion is passed by the council. . . .
The report shall include, but not be limited to:
	A.  An analysis and assessment of the methods used by the executive, in preparing the proposed 2015-2016 biennial budget, to determine the sufficiency of the staffing and other resources of the department of public defense in relation to its caseload;
	B.  An analysis and assessment of the concerns raised by the King County public defense advisory board in its budget report dated October 31, 2014; and
	C.  Any recommendations for changes in the staffing and other resources of the department of public defense or in the methods used to determine the sufficiency of the staffing and other resources of the department of public defense in relation to its caseload.
In preparing the report, the executive shall work in collaboration with the King County public defense advisory board.
Before transmittal of the report, the executive shall submit a draft report to the director of the department of public defense and the public defense advisory board for their review and comment.  Any comments provided shall be included in the final report. 
The executive must file the report and motion required by this proviso by August 31, 2015 . . . .
Section 49, P1,[footnoteRef:3] provided in part: [3:  This proviso was in the budget allocation to the Department of Public Defense.] 

If the executive forms, or executive branch employees participate in, a work group to consider the staffing needs of the department of public defense, its caseload levels, its transition plans, the impact budget changes could have on the clients the department serves or on the quality of public defense in King County, or related matters, the executive shall transmit to the council monthly reports on the membership, status, progress and recommendations of the work group.
The executive shall not lay off any employee of the department of public defense who is an employee on January 1, 2015, before the earlier of either the date the report and motion required by section 18, Proviso P3, of this ordinance is filed or April 1, 2015.
In response to the provisos, the Executive on November 17, 2014, formed a work group consisting of representatives of:
· The Department of Public Defense:
· Interim director Dave Chapman through mid-January;
· The current director, King County Public Defender Lorinda Youngcourt, after mid-January;
· Two senior DPD managers: Lisa Daugaard and Dave Roberson;
· The King County Public Defense Advisory Board: retired Judge Sharon Armstrong (Board Chair Marc Boman also participated extensively);
· King County Superior Court: retired Judge James Doerty; 
· The King County Executive: 
· Dwight Dively, Director of the Office of Performance, Strategy and Budget (PSB); and
· Gail Stone, Law and Justice Policy Advisor.
The Work Group Report provides the following description of the group’s deliberations and notes that its recommendations were unanimous (Att. 1-A, p. 2):
The group met weekly for about four months and reviewed materials about caseloads, caseload standards (the maximum number of cases that can be handled by a lawyer to ensure quality), staffing levels, use of assigned counsel (lawyers not employed by the County who are used to handle cases in some situations), organizational structures, training needs, and funding levels. The group also looked at comparisons with public defense services in other Washington counties.
This report reflects the culmination of the group’s work. The group reached consensus on all recommendations included in this report.
ANALYSIS
I. The Work Group Report
A. Key Points
The Work Group will be presenting its report to the committee, but the following points from the report are particularly applicable to the Executive’s supplemental appropriation request. 
1. DPD’s caseload is largely outside its control (Report, p. 2). Rather, it depends heavily on the actions of:
a. the state legislature, which decides what laws to adopt and what penalties to prescribe for violations of those laws;
b. the Washington Supreme Court, which sets caseload standards for public defense agencies;
c. law enforcement agencies, which decide whom to arrest and refer for prosecution; and 
d. prosecutors, who decide which cases to prosecute and are a party to the decision of which cases to settle through plea negotiation and when to settle them. 
2. The process of preparing the Executive’s original budget request for DPD was made more challenging by having to gather and analyze data from four different private, non-profit public defense agencies, some of whose case management systems were outdated. DPD’s new case management system will facilitate such analysis in the future. (Report, p. 4)
3. Statistical comparison of public defense costs between King County and other counties within the state is complicated by significant differences between counties, such as the more serious mix of felonies in King County, the three capital murder cases that were underway here in 2013, and the higher trial rate here. (Report, pp. 4-5)
4. The report offers this description of the Executive’s development of the proposed DPD budget (Report, p. 5):
In the absence of good information on caseloads, management structure, staffing, and support costs, the Executive’s 2015/2016 budget development process proceeded under a series of assumptions that ultimately proved to be untenable. [1] These included modeling staffing as if the old agency approach was still in place, which didn’t recognize that agencies actually had more staff than assumed to deal with issues such as long-term leaves and attorneys practicing at different courts, which requires travel time. [2] Efficiencies were assumed from reducing four divisions to three. [3] “Office manager” positions were eliminated based on information that suggested these were duplicative management personnel. [4] Budget development was also complicated by the serious financial challenges facing the County’s General Fund due to structural limitations on revenues.
B. The Work Group Findings
The Work Group Report includes the following findings (Report, pp. 6-7):
1. “Reducing the number of operating divisions is currently impractical and largely immaterial. . . . While it may be possible to eventually reduce the number of divisions, maintaining four operating divisions, at least in the near term, allows for the maximum number of cases to be handled by DPD employees rather than assigned counsel.”
2. “The new case management system will lead to greater efficiencies over time.” – It will allow DPD to coordinate caseloads and staffing more quickly and efficiently.
3. “Staffing levels in the 2015-2016 Budget are inadequate to meet caseloads and standards in some areas.” – This is a key finding that will be discussed later in this staff report.
4. “The requirement to operate at multiple geographic locations complicates staffing and reduces opportunities for efficiencies. . . . Some of this inefficiency is unavoidable, but planned changes in case assignments and scheduling practices are expected to yield efficiencies over time.”
5. “The current structure of the operating divisions can be improved during the next year to increase efficiency.” – For example, “There may be too many divisions practicing in certain case types.” A transition period is required: “This process must be done as current cases are completed to not disrupt these cases.”
6. “The County should use assigned counsel only for conflicts and to manage short-term workload fluctuations.” – The Work Group considers this necessary both to maintain long-term, overall quality and to control costs.
C. The Work Group Recommendations
The Work Group Report includes the recommendations listed below. The first three have the most direct impact on the Executive’s supplemental appropriation request.
1. “The organizational structure of DPD should be revised, as proposed by the Director.” (Report (Att. 1-A), p. 7) This is depicted in the preliminary organizational chart at the end of the Work Group Report (Att. 1-A, last page). This would include:
(a) Department-wide training, policy, and administrative support units, plus four operating divisions handling cases;
(b) Four case-area directors, each focusing on one of four practice areas: felonies, misdemeanors, other case types, and assigned counsel (conflict cases); and
(c) Four operating divisions, each with a managing attorney (at the senior manager, not division director, level) and an office manager.
The reorganization is expected to provide better oversight and quality assurance and to require an additional 4.0 FTEs and $940,186[footnoteRef:4] of the supplemental appropriation that is being requested. [4:  The dollar amounts in this staff report exclude COLAs for the sake of simplicity, unless otherwise noted. The total biennial COLA costs of the changes recommended by the Public Defense Work Group are $195,059, including $52,464 for COLA costs associated with the proposed departmental reorganization.] 

2. “Attorney staffing levels should be adjusted from the levels set in the 2015/2016 Budget, and attorney supervisors and support staff set to corresponding levels.” (Report (Att. 1-A), pp. 7-9) This recommendation accounts for the largest part of the requested supplemental appropriation.
a. Attorney staffing (excluding outside contracts)
The report includes the following table of budgeted, current, and proposed attorney staffing, based on the type of case (footnotes in the orginal table are omitted, but can be found on p. 8 of the Report):
	Case Type
	Budgeted Staffing
	Current Staffing
	Proposed 
Staffing

	Felonies (incl. calendars and complex cases)
	61
	64
	61 FTE / 3 TLT

	Misdemeanors (including calendars, expedited, and
mental health court)
	24.3
	27.4
	22.3 FTE / 4 TLT

	Juvenile (including
calendars)
	12
	11.8
	10 FTE / 1 TLT

	Dependencies (including
calendars)
	26.1
	27.1
	30.1 FTE

	ITA
	10
	11
	13 FTE / 2 TLT

	Becca, contempt of court, adult drug court
	10
	7.9
	8 FTE / 1 TLT

	TOTAL
	143.4
	149.2
	144.4 FTE / 11 TLT


The proposed attorney staffing levels in the table are based on a combination of factors, including the actual number of cases handled in 2014 (Att. 5), the caseload standards set by the Washington Supreme Court (Att. 6), and a number of other factors, such as case weighting (based on the attorney time a case requires), the number of death penalty cases that DPD is handling, and the potential for assigning cases more efficiently among the work units. A more detailed description can be found on pages 8-9 of the Work Group Report (Att. 1-A).[footnoteRef:5] [5:  As an example, the process that the Work Group used to determine the appropriate staff level for felony cases is described in an email by DPD Director Youngcourt (Att. 8)  ] 

DPD is requesting an increase of one FTE over the budgeted level, from 143.4 to 144.4, and 11 TLTs in the attorney staffing to which the caseload standards apply. Four of the TLT positions would be phased out by the end of 2015 and the other seven by mid-2016. The additional biennial cost of the additional FTE would be $247,171, of which $92,099 would be offset by vacancies beginning on Oct. 1, 2015. The net additional biennial cost of the 11 TLTs would be $1,049,295, including an offset for vacancies.
b. Outside contracts
The Work Group’s table above does not include staffing for the County’s contract to represent defendants in Seattle Municipal Court or for representing sexually violent predators under a state contract. Both of those contracts are intended to be full-cost-recovery, and the supplemental appropriation request includes no additional funding to support them.
c. Supervision, support, and department management
The Work Group’s table also excludes supervising attorneys, department managing attorneys, professional support staff, and clerical staff. However, PSB has prepared a separate table (Att. 7) that provides a complete picture of all the FTEs in DPD – current, budgeted, and proposed. The PSB table shows:
1. the current, budgeted, and recommended staffing levels, broken down by classification and, for most attorneys, by case type;
2. the difference between the budgeted and recommended FTE levels;
3. the end dates for the 20 TLT positions that DPD is proposing to phase out: 7 by the end of 2015 and 13 more by mid-2016; and
4. the staffing required to achieve the reorganization proposed by Director  Youngcourt. 
Supervision. To meet national and state standards, which require a 10:1 ratio of attorneys to supervisors for public defense cases, the Work Group recommends adding 2 FTE and 1 TLT supervising attorneys to the budgeted levels. DPD expects that with the reorganization described in recommendation 4 below, the additional TLT can be phased out by mid-2016. (Report, p. 9) The additional biennial cost of the 2 FTEs is $626,400. The additional cost of the TLT is $234,436.
Professional Support. For paralegals, investigators, and social workers, to achieve a ratio of 0.5 positions per attorney, the Work Group is recommending an increase of 0.5 FTE and 5 TLTs from the budgeted levels. The TLTs would be phased out by mid-2016 through reorganization. The additional costs would be $92,834 for the 0.5 FTE and $601,122 for the TLTs.
Clerical Support. For clerical workers, to achieve a ratio of 0.25 clerical FTEs per attorney, the Work Group recommends adding 8 FTEs and 3 TLTs to the budgeted levels. One TLT would be phased out by the end of 2015, the other two by mid-2016. Current staffing exceeds this level by about three positions, which would be eliminated through attrition. The additional costs would be $1,072,229 for the 8 FTEs and $266,965 for the 3 TLTs.
3. “The office manager positions deleted in the 2015/2016 Budget should be maintained.” (Report (Att. 1-A), p. 9) As the report explains, “The roles of these individuals were not fully understood during the 2015/2016 budget process. They provide a critical support function to each operating division and also supervise other staff in some cases. All four positions are needed in the near term. It is possible that future office space consolidations will allow one position to be eliminated.” – Implementing this recommendation would require an additional 4.0 FTEs and $855,334 of additional funds.
The Work Group’s remaining recommendations are listed below and are explained at pages 9-11 of its report. They all have a bearing on DPD’s efficient use of resources, but they do not bear directly on the Executive’s pending request for a supplement appropriation for DPD.
4. “Staffing flexibility should be consolidated in a single operating division and attorneys and support staff should gradually be shifted among divisions to optimize supervisory ratios.” – The impact of this recommendation in allowing certain TLT positions to be phased out is described above in connection with recommendation 2 above.
5. “DPD should consider reducing the number of operating divisions in certain practice areas over time.”
6. “DPD should consider reducing the operating divisions from four to three, but only as a long-term possibility.”
7. “DPD should revise or eliminate the practice of ‘pre-crediting’ for certain types of felonies.”
8. “PSB and DPD should develop a formal staffing model for use in the 2017/2018 budget process.”
9. “DPD should develop a policy on use of assigned counsel, which should then be reviewed by the Executive and adopted by the Council.”
10. “DPD, working with PSB and the County’s Human Resources Division, should explore options to develop a small group of attorney trainees to allow vacancies to be filled quickly.”
11. “DPD should develop a formal, standard training program.”
12. “DPD should pursue opportunities for efficiency when space is consolidated.”
13. “DPD, working with PSB, should review the economics of the current State contract to represent sexually violent predators.”
14. “County leaders should review opportunities for efficiencies and financial savings in the criminal justice system that cannot be achieved solely by DPD.” – The Work Group provides three examples: (a) no longer filing death penalty cases, which are much more expensive for the criminal justice system than other aggravated murder cases; (b) technology sharing between DPD and the Prosecuting Attorney’s Office in the courtroom; and (c) encouraging other justice system partners to consult with DPD and assess workload impact before making changes in scheduling, calendaring, and other business practices.
II. The Supplemental Appropriation Request
A. Technical Amendment
The ordinance title for the Executive’s original supplemental appropriation request (Proposed Ordinance 2015-0280) indicated that the request was for $9,005,000 and 17.50 FTEs.[footnoteRef:6] Based on further analysis, the Executive has changed his request to $8,925,000, and he has clarified that his request is for 21.50 FTEs. Both a body amendment and a title amendment to the proposed appropriation ordinance will be required if the committee decides to approve the proposed supplemental appropriation. The Fiscal Note (Att. 11) has been revised by PSB to show the correct amounts. [6:  The body of the proposed ordinance showed that the request was for 21.50 FTEs.] 

B. Restoration of Missing COLAs for 2015-2016 Budgeted Employees
About $2 million of the supplemental appropriation request is due to the inadvertent omission from the 2015-2016 Proposed Annual Budget of cost-of-living adjustments (COLAs) for budgeted DPD employees. Although the DPD employees represented by the Service Employees International Union (SEIU), Local 925, had not yet completed negotiation of a collective bargaining agreement when the budget was proposed and adopted, they joined in the 2014 memorandum of agreement between the County and the King County Coalition of Unions that provided for COLAs of 2.00 percent for 2015 and 2.25 percent for 2016, which the Council approved by Ordinance 17916 on November 10, 2014. Those COLAs should have been included in the proposed budget for DPD, but were not. The proposed supplemental appropriation would add $2,025,369 to the DPD budget to correct that omission.
C. Amounts Requested, Based on Work Group Report
The remainder of the supplemental appropriation request (about $6.9 million and 21.5 FTEs) would enable DPD to implement the recommendations in the Work Group Report that were described earlier in this staff report. The Fiscal Note (Att. 11) provides the following summary—by FTE, TLT, and cost—of the changes recommended in the Work Group Report (plus the restoration of the omitted COLAs):
	 
	FTEs
	FTE Cost
	TLTs
	TLT Cost

	Attorneys
	1.00
	253,827
	11.00
	1,825,193

	Atty Supervisors
	2.00
	643,863
	1.00
	240,185

	Professional Staff
	0.50
	95,195
	5.00
	613,441

	Clerical
	8.00
	1,097,022
	3.00
	272,028

	Caseload and Direct Service Subtotal
	11.50
	2,089,907
	20.00
	2,950,847

	
	
	
	
	

	Legal Advisor
	(1.00)
	(398,523)
	
	

	Case Area Directors
	7.00
	2,654,586
	
	

	Managing Attorneys
	4.00
	1,391,015
	
	

	Division Directors
	(3.00)
	(1,216,352)
	
	

	Confidential Secretaries
	(3.00)
	(567,604)
	
	

	Office Managers
	4.00
	877,766
	
	

	Reception
	2.00
	289,147
	
	

	Administration Subtotal
	10.00
	3,030,035
	
	

	
	
	
	
	

	Unbudgeted COLAs
	
	2,025,369
	
	

	9 Months Reduction for Vacant Positions
	
	(1,330,967)
	
	

	9 Months Funding for Eliminated Positions
	
	160,023
	
	

	
	
	
	
	

	TOTAL
	
	8,925,214
	
	


In addition, the Fiscal Note (Att. 11) provides the following breakdown by category of the supplemental appropriation request and the projected fiscal impact in the 2017-2018 and 2019-2020 bienniums (footnotes omitted in the table below, but included in the attached Fiscal Note):
	Expenditures by Category
	
	2015/2016
	2017/2018
	2019/2020

	COLA for existing employees omitted from 2015/2016 Budget
	2,025,369
	2,128,663
	2,252,125

	Salary, taxes, and benefits for net increase of 21.50 FTEs
	5,119,942
	5,483,458
	5,905,684

	Salary, taxes, and benefits for 20.00 TLTs
	 
	2,950,847
	0
	0

	Reduction for currently vacant positions
	 
	   (1,330,967)
	0
	0

	Partial year funding for eliminated existing positions
	160,023
	0
	0

	TOTAL
	 
	 
	 
	8,925,000
	7,612,000
	8,158,000


A spreadsheet prepared by PSB and containing a complete summary of the amounts underlying the proposed supplemental appropriation, including both FTEs and dollars, is available upon request.
III. Budget Report of the Public Defense Advisory Board
The King County Public Defense Advisory Board recently provided the Council with its annual budget report, dated August 20, 2015 (Att. 9), which is required under KCC 2.60.031(H). The Board unequivocally endorsed the Public Defense Work Group Report and concluded: “The Advisory Board strongly recommends adoption of a supplemental budget for the Department of Public Defense that is consistent with the staffing, resource and other recommendations contained in the Public Defense Work Group report.”
Amendments
Amendment 1 (Att. 3) would revise the body of Proposed Ordinance 2015-0280 to change the amount of the appropriation to Public Defense to $118,098,000.
Title Amendment T1 (Att. 4) would amend the title to show a supplemental appropriation of $8,925,000 and 21.50 FTEs.
ATTACHMENTS
1. Proposed Motion 2015-0279 (approval of Work Group Report)
A.  Report of the King County Public Defense Work Group (June 15, 2015)
2. Proposed Ordinance 2015-0280 (supplemental appropriation request)
3. Amendment 1
4. Title Amendment T1
5. DPD 2014 Caseload Summary (prepared by DPD)
6. Caseload Standards adopted by Washington Supreme Court
7. FTE Analysis by PSB
8. Email describing application of felony caseload standard
9. [bookmark: _GoBack]Budget Report of the Public Defense Advisory Board (Aug. 20, 2015)
10. Transmittal Letter
11. Fiscal Note (revised Aug. 24, 2015)
INVITED
1. Lorinda Youngcourt, King County Public Defender
2. Dwight Dively, Director, Office of Performance, Strategy, and Budget, King County Office of the Executive
3. Sharon Armstrong, Member, Public Defense Advisory Board
4. Marc Boman, Chair, Public Defense Advisory Board
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