[image: KClogo_v_b_m2]

Metropolitan King County Council
Transportation, Economy and Environment Committee

[bookmark: _GoBack]REVISED STAFF REPORT

	
	
	Name:
	Erin Auzins

	Proposed No.:
	2014-0378
	Date:
	May 5, 2015



Proposed Substitute Ordinance 2014.0378.2, certifying than emergency existed for work done at Horseshoe lake, passed out of committee with a "Do Pass" recommendation, at the May 5, 2015 TrEE committee meeting. The ordinance was amended to incorporate changes recommended by legal counsel and to update cost information.

SUBJECT

Proposed Ordinance 2014-0378 would certify that an emergency existed for work done at Horseshoe Lake, and certify the costs incurred.

SUMMARY

Proposed Ordinance 2014-0378 would certify emergency work completed by the Roads Services Division and Water and Land Resources Division in 2014.  The work involved pumping water to avoid flooding of public roads and nearby homes at Horseshoe Lake, in Council District 7.  

A striking amendment to the ordinance has been prepared to include changes recommended by legal counsel.

BACKGROUND 

Horseshoe Lake is located in unincorporated King County, just west of the City of Black Diamond. It is a groundwater-fed closed depression, and is prone to water levels high enough to require pumping. The county has pumped the lake several times since the 1990’s to avoid damage to nearby homes and county roads. 

In 2014, the water level in the lake rose to a point where it posed an imminent threat to six homes and two public roads. Water was beginning to enter the crawlspace of at least two homes and was expected to start flooding living space and utilities within the homes within a few days. 

The Water and Land Resources Division (WLRD) director and the Department of Natural Resources (DNRP) Director declared an emergency under state law and county code on March 28, 2014.  Based on that declaration, the Road Services Division in the Department of Transportation fabricated a 4,000 foot long pipe and began pumping water from Horseshoe Lake onto another property to the east.  The pumping project, including monitoring, began on April 7, 2014, and ended on May 1, 2014.  

ANALYSIS

The Revised Code of Washington and the King County Code[footnoteRef:1] provide for waiver of competitive bidding requirements for public works projects in the event of an emergency that threatens death, personal injury, or the destruction of property. In addition, RCW 36.32.235(12) allows public employees to perform emergency public work but imposes certain reporting requirements. [1:  RCW 39.04.280, RCW 36.32.270 and K.C.C. 12.52] 


This section of the RCW requires that when public employees are used for emergency public work, a resolution (which for the county would be an ordinance) be transmitted to the council within two weeks of the declaration of the emergency. The statute requires the council to certify the damage to public facilities and costs incurred or anticipated within two weeks of the emergency declaration.  This did not occur in this case.  The emergency declaration occurred on March 28, 2014.  Council staff were not advised of the need for this certification until sometime in the latter part of August 2014, through an inquiry from the Prosecuting Attorney's office to the Council’s senior deputy legal counsel, well after the two week period and months after the work had been completed.  

Nevertheless, based on the information provided by executive staff, this work appears to meet the requirements for a declaration of an emergency and the use of public employees to complete emergency work. 

In the declaration of emergency, the costs of the emergency work were anticipated to be about $190,000. Final costs are stated by executive staff to be just under $321,000. This includes labor costs for WLRD and Roads, and equipment purchase and rental for the pump used.

If the Council does not certify that the work was done pursuant to an emergency, then the labor work completed by the Roads Division would not be deemed emergency work and could not be excluded from the annual limit on the amount of public works that county employees may perform in a budgetary period[footnoteRef:2].  In such an instance, depending on other uses of county forces during the budgetary period, including this amount into the annual amount of county labor used, this could also potentially expose the county to a temporary loss of gas tax revenues[footnoteRef:3].  Additionally since the amount of county labor work exceeded the $90,000 limit for more than one trade, without the council's certification of the damage to public facilities and costs incurred, again the county would be in violation of the statute.  [2:  RCW 36.32.235(8) through (10)]  [3:  RCW 36.32.253(9)] 


While the timing of the Council's certification is beyond the period called out in the statute, nevertheless certifying the damage and costs brings the actions of the Roads Division and WLRD within the spirit of the law and provides the transparency that RCW 36.32.235(12) seeks to provide.   

A budget supplemental is not expected for this work; the ordinance states that there is sufficient capacity within the existing WLRD budget for this work.


AMENDMENT

A striking amendment has been prepared for this ordinance. Amendment S1 incorporates updated cost information for the work performed, and makes changes recommended by legal counsel, including a finding that the ordinance was not transmitted by the deadline set out by state law, but that it meets the intent of the statute and provides the basis for the use of public employees in an emergency situation, without meeting the regular procurement requirements.
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