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Proposed Ordinance 2014-0209 was amended and reported out of committee on April 15 by a vote of 6-0 with a Do Pass Consent recommendation. 

SUBJECT

An ordinance modifying the requirement that county employees serve a probationary period when moving laterally to a new position within their same classification and department or agency.

SUMMARY

Proposed Ordinance 2014-0209 would eliminate the requirement that a probationary period be served by employees who are transferring to a different position within the same classification, pay range, and department or agency, except when the Human Resources Director or the director’s designee first makes a written finding that the essential functions of the new position are substantially different from those of the employee's previous position.

The proposed ordinance was considered and held in committee on October 6, 2014, and the chair at that time asked staff to prepare a revision to the striking amendment. The revised striking amendment is described later in this staff report.

BACKGROUND

Section 3.12.100 of the King County Code currently requires that county employees serve a probationary period upon being hired, re-hired, promoted, demoted, or laterally transferred. Until the employee has successfully completed the probationary period, the employee is “at will” and may be terminated with or without cause. The probationary period provides an opportunity for the employee’s supervisor to assess whether the employee is qualified to serve in the new position and, if the employee is unqualified, to terminate the employee without having to establish cause for termination.

There is one situation, however, in which the Executive considers a probationary period to be unnecessary. That is where an employee transfers to a different position within the same classification, pay range, and department or agency, and there is no substantial difference in the essential functions of the two positions. Since the employee has already successfully completed a probationary period in the former position, thereby demonstrating that the employee is qualified to perform the essential functions of that position, there is no need for the employee to serve another probationary period in a new position that has substantially the same essential functions. Currently, however, Section 3.12.100 requires employees to serve a probationary period under those circumstances.

ANALYSIS

Proposed Ordinance 2014-0209 would eliminate the requirement that a probationary period be served by employees who are transferring to a different position within the same classification, pay range, and department or agency, except when the Human Resources Director or the director’s designee first makes a written finding that the essential functions of the new position are substantially different from those of the employee's previous position. In practice, an agency desiring to impose a probationary period for such a transfer would seek the Human Resource Director’s written approval for imposing probation prior to making the transfer. The purpose of requiring the finding to be made by the Human Resources Director or the director’s designee is to promote consistency in the standards for determining whether the essential functions of two positions are substantially different.

If adopted, Proposed Ordinance 2014-0209 would apply to non-represented county employees and to represented employees whose collective bargaining agreements do not contain provisions that are inconsistent with the ordinance. The ordinance represents a collaborative effort by executive staff and a number of the union representatives of county employees. Their goal was to come up with an approach that would work for both non-represented and represented employees, consistent with the County’s general goal of treating non-represented and represented employees alike when that is appropriate.

AMENDMENTS

Striking Amendment S2 (Att. 2) primarily clarifies the language of the proposed ordinance. In particular, it makes clear that a probationary period may still be required, even for transfers within the same classification, pay range, and department or agency, if the Human Resources Director or the director’s designee first makes a written finding, in advance of the transfer, that the essential functions of the new position are substantially different from those of the employee’s previous position. The proposed changes from the existing code are at lines 232-40 and 356-76 on pages 11-12 and 17, respectively, of the striking amendment.

The only difference between Striking Amendment S2 and the original Striking Amendment S1, which was discussed in committee on October 6, 2014, but was not formally moved, is the addition of criteria to guide the Human Resources Director in deciding whether the essential functions of the employee's new position are substantially different from those of the employee's previous position. Those criteria, which are listed at lines 373-74 (p. 17) of Striking Amendment S2, are: “the specific duties of the position; the work setting; the skills, training, and experience needed; the level of available support and supervision; and any other factors the director or designee deems relevant.”

Title Amendment T2 (Att. 3) amends the title to conform to the ordinance as amended by Striking Amendment S2.

LEGAL REVIEW

Striking Amendment S2 has been reviewed by the Prosecuting Attorney's Office, Civil Division.
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