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Proposed Ordinance 2014-0299 was amended and reported out of committee on September 16 by a vote of 4-2 with a Do Pass Substitute recommendation.

SUBJECT

An ordinance beginning the process of implementing the living wage policy that the Council adopted in Motion 14131.


SUMMARY

On 19 May 2014 the Council unanimously adopted Motion 14131, which established as a policy of King County "that a living wage should be paid to county employees and to the employees of persons, businesses, organizations and other entities that receive procurement contracts, tax exemptions or credits, or other financial benefits from the county."

Proposed Ordinance 2014-0299 (Att. 1) is the result of collaborative consultation with the Executive pursuant to Motion 14131. The proposed ordinance would begin the process of implementing the living wage policy that the Council adopted in Motion 14131. Specifically, the ordinance would set a minimum wage for county employees and for employees of contractors who are performing work under certain county contracts for services.

This is the committee's fourth meeting on the ordinance.

· The July 15 meeting focused on the substantive provisions of the ordinance.

· The July 29 meeting focused on certain issues that had been identified and were the subject of ongoing discussion and collaboration between council and executive representatives.

· At the September 2 meeting, the County's Finance Director reported to the committee on outreach that he and his staff had conducted among the firms participating in the County's Certified Small Contractors and Suppliers program, soliciting their input on the proposed ordinance, and among other jurisdictions, asking about their experiences in implementing their own living wage ordinances.

This fourth meeting will focus on a proposed Striking Amendment S1 (Att. 2), which is intended to address, as needed, the issues that have been identified and discussed in previous meetings.


THE PROPOSED ORDINANCE

This section of the staff report is the similar to the corresponding section of previous staff reports, except that it describes, where applicable, the changes that would be made by the striking amendment.

Scope of the Proposed Ordinance
The goal of Motion 14131 and one of the goals of the County's Strategic Plan is the payment of a living wage to all employed county residents. Proposed Ordinance 2014-0299 (Att. 1) takes a first step toward that goal by focusing on those who do the work of the County, either directly as county employees or indirectly through county contracts.

The ordinance would require a specified minimum level of compensation for two groups:

1. County employees
All County employees would be covered except (a) short-term temporary employees who are employed in social service programs designed to help youth gain basic work training skills and (b) individuals performing services under a work study agreement. The latter category would be added by Striking Amendment S1. As of 1 July 2014, the County was already paying all of its employees at the level that would be required under the proposed ordinance.

2. Employees of county contractors
The ordinance would cover the employees of county contractors who are providing services under contracts of $100,000 or more in which the contractor's performance consists predominantly of providing services.[footnoteRef:1] Striking Amendment S1 (§ 3(E)) would make clear that the ordinance covers both services that are provided to the County and those that are provided at the direction of the County (e.g., services provided to county residents by human services providers under county contracts). [1:  The ordinance (§ 3(E)) excludes: (1) contracts with other general purpose governments, (2) contracts the County enters into as a grant administrator, (2) contracts for public works, (3) architectural and engineering contracts, and (4) collective bargaining agreements.] 


There are at least two reasons for limiting the coverage of county contracts to those of $100,000 or more: (1) it limits the covered contracts to a more manageable number; and (2) it avoids the issue of whether the amount of a contract is so small that the benefit of applying a living wage requirement is insufficient to outweigh the administrative cost of implementing and enforcing it. Based on experience under the proposed ordinance, the dollar threshold could be lowered in the future.

Limiting the scope of the ordinance to service contracts (as opposed to public works contracts and real estate contracts, for example) serves the purposes of: (1) avoiding overlap with federal and state requirements, such as prevailing wage laws; (2) limiting the number of covered contracts in the initial implementation; and (3) focusing on contracts in which employee compensation is the largest element of cost.

Only employees who are performing "a measurable amount" of work under a covered contract would fall within the scope of the ordinance. Hours they work on other contracts or projects would not be covered. The term "measurable amount" would be added by Striking Amendment S1 in order to include employees who track the time they spend on individual contracts and employees who are assigned to spend a designated portion of their time on individual contracts, but exclude employees whose contribution to individual contracts cannot reasonably be measured, such as employees whose work is part of a firm's administrative overhead.

Amount of the Living Wage
The proposed ordinance would set the living wage at the same compensation level as the minimum wage ordinance enacted earlier this year by the Seattle City Council. This would serve the purposes of: (1) avoiding conflict with the Seattle minimum wage (for employees who work in Seattle); and (2) minimizing the administrative burden on county contractors, who would be able to focus on a single set of wage standards.

Like the Seattle minimum wage ordinance, Proposed Ordinance 2014-0299 sets differing compensation levels and phase-in periods for larger and smaller employers[footnoteRef:2] and to a limited extent takes into account whether the employer offers health benefits. [2:  Large employers are defined, as in the Seattle minimum wage law, as those having more than 500 employees; all others are viewed as smaller employers.] 


Unlike the Seattle minimum wage ordinance, Proposed Ordinance 2014-0299 includes no provisions about employers that are franchisees,[footnoteRef:3] because few if any county contractors are franchisees, and does not credit an employer for tips received by employees, because few if any employees of county contractors receive tips from customers in their work. [3:  Seattle treats all the franchisees of a franchisor as constituting a single employer for the purpose of determining employer size.] 


The minimum compensation levels that would be required under the proposed ordinance are summarized in the table below. Where annual increases are based on the inflation rate (e.g., in the columns for large employers after the wage rate reaches $15 per hours), the assumed inflation rate is 2.4 percent. If the actual inflation rate (based on the Consumer Price Index for Urban Wage Earners and Clerical Workers (CPI-W)) differs from that amount, the amounts listed in the table would be adjusted accordingly.

	Washington State Minimum Wage
	Employers > 500 employees
	Employers ≤ 500 employees

	Year
	State Wage
	Minimum Wage
	Minimum Wage with Health Care
	Guaranteed Minimum Compensation
	Maximum Health Benefit Credit
	Minimum Wage

	2015
	$9.54
	11.00
	11.00
	11.00
	1.00
	10.00

	2016
	$9.77
	13.00
	12.50
	12.00
	1.50
	10.50

	2017
	$10.01
	15.00
	13.50
	13.00
	2.00
	11.00

	2018
	$10.25
	15.36
	15.00
	14.00
	2.50
	11.50

	2019
	$10.49
	15.73
	15.73
	15.00
	3.00
	12.00

	2020
	$10.75
	16.11
	16.11
	15.75
	2.25
	13.50

	2021
	$11.00
	16.49
	16.49
	16.49
	1.49
	15.00

	2022
	$11.26
	16.89
	16.89
	16.89
	1.14
	15.75

	2023
	$11.53
	17.29
	17.29
	17.29
	0.79
	16.50

	2024
	$11.80
	17.70
	17.70
	17.70
	0.45
	17.25

	2025
	$12.08
	18.13
	18.13
	18.13
	0.00
	18.13



This information is displayed graphically in Attachment 4 to this staff report.

It should be noted that:

1. Large employers (defined as those having more than 500 employees) are given less time than smaller employers to reach $15 per hour.
2. Large employers are given additional time if they provide health benefits.
3. Smaller employers are permitted to count a portion of the cost of health benefits (if any) toward meeting the "guaranteed minimum compensation," which results in a lower minimum to be paid by the employer. The amount of the permissible health benefit credit varies from year to year (see the column labeled "Maximum Health Benefit Credit").
4. From 2025 on, all employers, regardless of size, must meet the same minimum wage requirement.

Enforcement
Proposed Ordinance 2014-0299 would grant the County Executive the following enforcement powers and duties:

1. Adopt public and administrative rules in accordance with this chapter establishing standards and procedures for effectively carrying out this chapter;
2. Determine when and how any notice and opportunity to cure a violation of this law should be afforded;
3. Determine and impose appropriate sanctions or remedies, or both, for violation of this chapter by contractors, including but not limited to:
a. Disqualification of the contractor from bidding on or being awarded a county contract for up to two years;
b. Remedies allowable by contract, including, but not limited to, liquidated damages and termination of the contract;
c. Remedial action after a finding of noncompliance, as specified by rule; and
d. Other appropriate civil remedies and sanctions allowable by law; and
4. Administer other requirements specified by this chapter or that are necessary to implement the purposes of this chapter.

The ordinance would permit a contractor to appeal such a decision to the Executive. 

Waiver
The ordinance would permit, but not require, the County Executive to waive the requirements of the ordinance under any of the following circumstances:

1. The award of a contract or amendment to a contract is necessary in an emergency, as defined in K.C.C. 12.52.010 (Att. 5);
2. The contract is for a proprietary purchase under K.C.C. 2.93.070 (Att. 6);
3. There are no contractors capable of responding to the county's requirements that can comply with the provisions of this chapter;
4. The county is purchasing through a cooperative or joint purchasing agreement; or
5. Application of the chapter would (a) result in an increased cost to the county that would make it necessary to reduce services to county residents or (b) otherwise have a material, adverse impact on the county.

The Executive would be required to establish administrative rules governing the procedure for a contractor to request a waiver and to provide an annual report describing any waivers that are granted.

Striking Amendment S1 makes clear that Executive "may waive this chapter in whole or in part to the extent that" any of the grounds for waiver exist. The original language could have been interpreted to require an all-or-nothing approach. 

Effective date
The proposed ordinance would apply to any contract entered into on or after 1 January 2015 or the date the Executive adopts rules establishing standards and procedures for implementing the ordinance, whichever is earlier, though the higher wage standards would not take effect until 1 April 2015.
STRIKING AMENDMENT S1

Most of the changes that would be made by Striking Amendment S1 are noted in the preceding summary of the proposed ordinance; for convenience, however, all of the changes (except purely technical changes) are summarized below. Line number references are to the redline that is Attachment 3 to this staff report.

1. Statement of Facts § 4 (lines 31-38): The new language is more current and more specific.
2. Statement of Facts § 8 (line 56): Clarification.
3. Statement of Facts (former) § 13 (lines 87-90): Former section 13 is deleted, because the same information is contained in Section 1 of the ordinance (lines 112-15).
4. Section 1 (lines 108 and 110): Clarifications.
5. Subsection 3(E) (line 132): Makes clear that the ordinance covers not only contracts for services to the County itself (e.g., consulting services), but also contracts to provide services to others at the direction of the County (e.g., human services).
6. Subsection 4(A) (line 189): In reference to contracts that are covered by the ordinance, this change limits the scope of the ordinance to employees who perform "a measurable amount of work" under the contract. For example, this would include employees who track the time spent on individual contracts and employees who are assigned to spend a designated portion of their time on individual contracts. It would exclude employees whose contribution to individual contracts cannot reasonably be measured, such as employees whose work is part of a firm's administrative overhead.
7. Subsection 4(C) (lines 214-223): This section refers to special categories of individuals (learners, apprentices, messengers, disabled) who might not be offered an opportunity to work if employers could not pay them less than the state minimum wage. State law allows the state Department of Labor & Industries (L&I) to issue special certificates to employers to pay such individuals wages lower than the minimum wage that otherwise would be applicable. The original version of this subsection allowed the County to issue a similar certificate if L&I had already issued a certificate. Striking Amendment S1 would simply make the proposed ordinance inapplicable in situations where L&I had already issued a certificate, thereby avoiding the additional administrative step of the County issuing its own certificate.
8. Section 5 (lines 229-30): This change expands the scope of county employees who are exempted from the proposed ordinance to include individuals performing services under a work study agreement.
9. Section 7 (line 282): The hourly minimum wage for 2024 for smaller employers would be added; it had been omitted inadvertently in the original proposed ordinance.
10. Section 8 (line 289): The reference to the year 2021 would be deleted, since that year is addressed at lines 299-301.
11. Section 10(A) (line 313): This change makes clear that the Executive may waive the requirements of the ordinance in whole or in part to the extent that any of the grounds for waiver exist. The original language could have been interpreted to require an all-or-nothing approach.
12. Section 10(C) (lines 331-32): This change specifies the date by which the Executive's annual report must be filed.
13. Section 13 (lines 357-64): This new section requires the Executive to report to the Council by 1 April 2018 on any impacts that the ordinance has had on the contractors participating in the County's Small Contractors and Suppliers program or on the County's human services providers, covering the period through the end of 2017.
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