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ACTION TAKEN:
The committee amended the legislation to attach a new Attachment A, dated October 14, 2013 with clauses 24.9 and 24.10 of the lease updated to incorporate the standard King County non-discrimination language.
SUBJECT:  
AN ORDINANCE approving a new industrial ground lease to continue a forty-seven-year occupancy for Saint-Gobain Containers, Inc., located at 5801 East Marginal Way South, and include an additional property located at 5427 Ohio Avenue South, Seattle, in Council District Eight.
SUMMARY:
King County owns several parcels of property that are along the Duwamish Waterway as a result of the 1910 Harbor Bond Issue that created the Duwamish Waterway and the Lake Washington Ship Canal.  The properties were purchased between 1912 and 1919 and were retained by King County following the creation of the Port of Seattle and the transfer of other properties to the Port.  These properties continue to be held and designated as financial investment properties pursuant to KCC 4.56.075.
Saint-Gobain (also known as Verallia North America) operates thirteen glass packaging plants, including their Seattle bottle manufacturing plant built in 1931, located on the east side of Ohio Avenue South, Seattle (across the street from the properties subject to this lease).  Saint-Gobain has leased two of these parcels for 47 years for related warehousing and storage (referred to in the lease as the “Original Premises”) and proposes to lease a portion of a third abutting parcel as an addition (“Expansion Premises”).  The proposed lease terms for these properties have been negotiated over the last three years.
The proposed lease for the original 12.09 acres incorporates current industry standards and code requirements for a new five-year lease term and provides an extension option for an additional five years.  The term of the Expansion Premises is five years with a possible five-year extension at the sole discretion King County.  The Wastewater Treatment Division (WTD) will likely acquire the parcel (that the expansion premises will partially occupy) from the General Fund for a future combined sewer overflow control project and outfall, subject to more analysis and appropriation authority. 
The lease amounts are based on but updated from an appraisal completed in 2013. The new lease terms generate an additional $153,000 per year for the General Fund. 

BACKGROUND:

King County code clearly delineates the conditions under which the County can lease its land and buildings. The code provisions for leasing are identified below.

KCC 4.56.010 and KCC 4.56.160 require that leases to commercial entities be at “fair market value” as determined by an appraisal. Proposed rent is based on a fair market value appraisal originally completed July 8, 2010, and subsequently reviewed between the parties during negotiations over the following three years.  Rent for the existing lease and the proposed future lease is adjusted every five-years based on fair market value appraisals.  
KCC 4.56.160 also requires that, in general, properties available for lease be competitively bid. However, that same code section does allow for a negotiated lease in cases where it is more advantageous to the County to negotiate without bidding. The relevant section of code is quoted below with the reference to the negotiated lease provision underlined (emphasis added).

…the manager of the facilities management division shall determine whether the new lease, or renewal of an existing lease, is to be awarded by competitive bidding or by negotiation with interested parties without bidding.  New leases shall be awarded by competitive bidding unless the manager of the facilities management division determines it is advantageous to the county to negotiate without bidding.  In the event the county negotiates the award of lease contracts, the facilities management division shall submit to the executive the reasons for recommending award through negotiation rather than competitive bidding.  At the option of the executive, competitive bidding may be required. The county shall give notice of its intention to execute a lease by publishing a notice in a legal newspaper at least once a week for the term of two weeks.  (emphasis added)
The Manager of the Facilities Management Division (FMD) wrote to the Executive recommending that negotiating a lease agreement with Saint Gobain is more beneficial to King County than going out to bid. This memorandum is Attachment 4 to this staff report.

The Executive agreed with the recommendations of the FMD Manager.  The rationale for the decision will be discussed in the Analysis section of this report. As required by the code sections above, a public notice of intent to negotiate a lease was published in the Seattle Times on September 19 and 26, 2013. 
KCC 4.56.170 requires the lessee to make a deposit. The proposed lease requires a deposit equal to two months of regular lease payments and excise tax.

KCC 4.56.180 allows the county to lease real property for a term of years and upon such terms and conditions as may be deemed in the best interests of the public and the county. A lease shall not be for a longer term in any one instance than ten years (unless other considerations apply.
ANALYSIS:

The analysis will first identify the key provisions of the lease agreement and then identify whether the relevant provisions of the lease and the process to negotiate the lease meet the requirements of King County code. 
Per county code, there are two primary considerations for evaluating the proposed lease. The first is whether or not it is in the County’s interest to negotiate the lease rather than having a public bidding process. The second is whether or not all the provisions of code have been met.
The lease provisions can be summarized as follows:
1. Replaces the existing, outdated 47-year old lease and incorporates current industry standards and code requirements. 

2. New lease term commences March 1, 2011 (expiration date of the existing lease) and expires five years later on February 29, 2016. 
3. The lease may be extended the Original Premises for a five-year term at the lessee’s (Saint-Gobain’s) discretion,  per the terms of the original lease

4. The lease may be extended for the Additional Premises for up to a five-year term at the sole discretion of the lessor (King County), per the terms of the original lease.

5.  Saint-Gobain will be responsible for demolishing an existing deteriorated warehouse and office buildings on the Expansion Premises to allow use of the property for recycled glass storage.  Saint-Gobain will pay the initial cost of demolition, estimated at $100,000 subject to a rent credit (as removal of the facilities would be required for WTD’s future use.)
6. Based on the fair market appraisal and negotiated lease amount – the new lease, if approved, will generate an additional $81,000 per year.

Bid versus Negotiation of Lease

The following describes the key factors that led the Director of the Facilities Management Division and the Executive to recommend a negotiated lease. 
Benefits

· Saint-Gobain has been an existing long-term tenant in good standing with King County.  
· The proposed lease furthers the goals of the King County Strategic Plan by exercising good financial stewardship in the interim use of the property and generating rental income.  
· Retention of the use of the property supports a manufacturing business in the industrial core of King County and Seattle thereby supporting a sustainable King County economy.   Saint-Gobain’s Seattle facility includes over 400 employees producing over one-million containers per day.    St.-Gobain - Verallia has also started a partnership with eCullet in a bid to increase its use of recycled glass — this stands to make a significant impact upon the industry, as Verallia is the premier wine bottle manufacturer for Washington, Oregon and British Columbia wineries, supplying over 90% of the bottles.  
· It is unlikely that King County would have found a more favorable bid for lease of the properties for the interim terms being offered.  
· Demolition of the deteriorating warehouse and office buildings will make the property usable for Saint-Gobain’s short-term purposes – but also benefits King County which would otherwise be responsible for demolition of the buildings on the Expansion Premises at the time when WTD needs the property. 
Code Provisions

The lease appears to meet all relevant code provisions as identified in the Background section of this report including fair market value, level of investment, term of lease, rental deposit and public notice published in a newspaper for two consecutive weeks.
FISCAL NOTE:

The fiscal note identifies the 2013 lease payment of approximately $755,029 plus approximately $280,502 in retroactive lease payments since new rent is retroactive to the commencement date of March 1, 2011. However, there is a $100,000 revenue credit assumed in 2013 for demolition of facilities.  Therefore the net income to the General Fund in 2013 will be $935,531.  In 2014, the first full year of the lease, the fiscal note identifies the annual lease payment of $755,029.  Ground leases are adjusted every three years based on an appraisal by an outside firm.
AMENDMENT: 

There is a technical amendment recommended by legal counsel to clauses 24.9 and 24.10 of the lease to incorporate the standard county non-discrimination language, as approved by the Council.
REASONABLENESS

The proposed lease meets the code requirements for a new lease for a term of 10 years or less. Proper code provisions were followed in making the determination to negotiate a lease rather than going out to bid.  Saint-Gobain has been a tenant for 47 years and supplies a valuable product in the northwest, their use of the property for recycling glass as part of their operations meets many of King County’s strategic goals for sustainability.   Approving Proposed Ordinance 2013-0331 would constitute a reasonable business decision.
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