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SUBJECT

AN ORDINANCE related to how the county will honor civil immigration hold requests from the United States Immigration and Customs Enforcement for individuals in the custody of the department of adult and juvenile detention; adding a new section to K.C.C. chapter 2.15.

SUMMARY

This Proposed Ordinance would make it the policy of the county to only honor civil immigration hold requests (detainers) from the U.S. Immigration and Customs Enforcement for individuals who have been convicted of a violent or serious crime as defined in Washington statute.  Current practices in King County have allowed the federal government to place immigration-related detainers on any individual who would otherwise be released from jail even after a local has court ordered their release.  The use of detainers allows federal agents to take these individuals into custody upon release from jail and enforce immigration laws.  At today’s meeting, staff will describe current practices and processes related to immigration enforcement and removals (deportation) and how the county assists the federal government in their enforcement activities.  Staff will also review the proposed legislation that would limit the types of detainers the county would honor.

BACKGROUND

Enforcing America's immigration laws is a federal responsibility. Since the 1980s, the Immigration and Naturalization Service (through 2002) and Immigration  and Customs Enforcement (since 2002) have been apprehending noncitizens arrested and detained by state and local criminal justice systems through numerous enforcement operations, primarily through the Criminal Alien Program.  Under that program, federal agents used booking and other information provided by local law enforcement agencies to target noncitizens in local custody for the placement of administrative immigration detainer requests that could result in a direct transfer upon release of noncitizens from local custody into immigration custody for initiation of removal proceedings (deportation).  

Under the Homeland Security Act of 2002, the responsibility for enforcing immigration laws was placed with the Department of Homeland Security (DHS), specifically U.S. Immigration and Customs Enforcement (ICE).  Since 2008, the U.S. Congress has expanded ICE's immigration enforcement obligations – directing ICE to create a strategy to identify criminal aliens and prioritize these individuals for removal.  In light of this direction and the fact that ICE receives limited resources, ICE was required to prioritize which of the estimated 10 million undocumented immigrants in the United States and other removable aliens it will pursue enforcement actions against.  

In a memo issued by its director in June 2010, ICE outlined the way it prioritizes enforcement and removal activities. Specifically, the director stated that ICE prioritizes the removal of those who pose a danger to national security or public safety, who are repeat immigration law violators who have been previously removed but have again returned, those who fail to appear at immigration hearings, and fugitives who have already been ordered removed by an immigration judge. Because the administration reports that it is committed to using immigration enforcement resources in the way most beneficial to public safety, ICE reports that its primary focus is on convicted criminals, with a priority on “aggravated felons.”

Secure Communities.  To pursue its stated priorities, the Department of Homeland Security, with ICE as the responsible agency, created the Secure Communities program to complement its efforts under the Criminal Alien Program initiative.  The key component of the Secure Communities program is automated information sharing between the Department of Homeland Security and the Federal Bureau of Investigation, primarily the sharing of fingerprint data collected from local jails for identifying individuals to be investigated for immigration law violations.  Like the Criminal Aliens Program, noncitizens identified through the Secure Communities program and targeted for Immigration and Customs Enforcement apprehension can be subjected to placement of a detainer request while in custody of local jail officials.  Since 2008, the federal government has spent about $750 million on Secure Communities.  

ICE has been deploying its new automated system over the past several years.  Initially, implementing the new data sharing system for state and local jurisdictions was optional, but is now mandatory.  The use of fingerprint information to identify criminal aliens in Washington was fully deployed in April 2012.  Starting in April, Washington’s counties, including AFIS in King County, continued their longstanding practice of sending fingerprints taken as a result of an arrest, booking, adjudication, or other criminal justice purpose to the State Patrol who then will forward the submission to the FBI’s Criminal Justice Information Services Division (the division that maintains the National Crime Information Center or NCIC) pursuant to state and local policies and procedures.  As a result, the activation of Secure Communities did not in any way change King County’s existing law enforcement or fingerprinting policies, procedures, or practices.  The only new development that resulted from the activation of Secure Communities is that, once the FBI receives the fingerprints, they share the fingerprints with the Department of Homeland Security (DHS) for a search of DHS’ Automated Biometric Identification System (IDENT) System.  

ICE Enforcement and Removal Processes. When there is a match of data from local jails and the DHS databases, an ICE agent determines what, if any, immigration enforcement action may be appropriate.  Secure Communities does not authorize local law enforcement agencies to enforce immigration law or task them with any additional responsibilities.  If ICE officers determine that an individual identified through Secure Communities at a local jail may be removable, a detainer may be issued for that individual.  The detainer is a legal “request” to the state or local detention facility to hold the individual for up to 48 hours (excluding weekends and holidays) beyond the time they would normally be released from custody.  This is to provide ICE officers the opportunity to interview the person and/or take them into custody prior to the person being released into the community.  A detainer only comes into effect once all current local legal proceedings have concluded and the individual is ordered to be released from jail custody.  The detainer is not an arrest warrant; rather it is an administrative request to hold an individual for ICE investigation.

When an ICE agent takes an individual into custody, they may or may not be transferred to a federal detention facility.  According to discussions with ICE representatives in the Seattle Region and data from other sources, not every detainer results in detention.  ICE agents may or may not use the detainer to take custody of an individual when released from jail.  If ICE agents do take the individual into custody, the individual’s case is reviewed using several federal policies. The individual can be simply released, released on their own recognizance into the community pending further hearings, released with a bond, released to alternatives to secure detention, or held in federal detention facilities. 

There are certain cases where detention for an individual in ICE custody is mandatory under federal policy.  Certain types of convictions listed in the Immigration and Nationality Act (INA) result in mandatory detention during removal proceedings if the person was released from criminal custody after October 9, 1998. Mandatory detention applies to noncitizens who are inadmissible for entry into the United States for a criminal conviction or who are deportable for an aggravated felony, drug offense, firearms offense, two or more crimes of moral turpitude (having engaged in adultery, prostitution, gambling, human trafficking, habitual “drunkard,” etc.), a single crime of moral turpitude that resulted in a sentence to a year or more, or miscellaneous other convictions. ICE rarely offers bond in these cases, and immigration judges have no jurisdiction to review the denial (or amount) of bond if the person is subject to these sections of the INA.  

Nevertheless, ICE has significant discretion in taking individuals into custody and, when in ICE custody, making a release decision for the individual using “prosecutorial discretion.”  In the civil immigration enforcement context, the term "prosecutorial discretion" applies to a broad range of discretionary enforcement decisions, including but not limited to the following:

· Deciding to issue or cancel a notice of detainer; 
· Deciding to issue, reissue, serve, file, or cancel a Notice to Appear (NTA) before federal immigration court; 
· Focusing enforcement resources on particular administrative violations or conduct; 
· Deciding whom to stop, question, or arrest for an administrative violation; 
· Deciding whom to detain or to release on bond, supervision, personal recognizance, or other condition; 
· Seeking expedited removal or other forms of removal by means other than a formal removal proceeding in immigration court; 
· Settling or dismissing a proceeding; 
· Granting deferred action, granting parole, or staying a final order of removal; 
· Agreeing to voluntary departure, the withdrawal of an application for admission, or other action in lieu of obtaining a formal order of removal; 
· Pursuing an appeal; 
· Executing a removal order; and, 
· Responding to or joining in a motion to reopen removal proceedings and to consider joining in a motion to grant relief or a benefit. 

When ICE favorably exercises prosecutorial discretion, it essentially decides not to assert the full scope of the enforcement authority available to the agency in a given case.  

The agency exercises similar types of discretion in releasing individuals held in federal immigration detention facilities.  For example, ICE has released over 2,200 detainees nationwide (out of a total of 34,000) to meet the budget restrictions related to the federal “sequester.”

ICE does not maintain information on the number of detainers it issues, nor the results of those detainers.  However, the Transactional Records Access Clearinghouse (TRAC) at the State University of New York at Syracuse regularly makes Freedom of Information requests to various federal government agencies including DHS and ICE and evaluates this raw data by performing various analyses.  TRAC has determined using federal records that nearly one million ICE detainers have been issued nationwide from 2007 through 2012.  In order to determine the outcomes of federal ICE detainers, TRAC reviewed the release decisions on ICE detainees for the period of November and December 2012.  Data from this analysis shows that nationwide about 65 percent of detainees are “removed” or deported while the remaining number stay in the community for a variety of reasons.  The following table shows the results of this review for detainees in the State of Washington.




In Washington, for the time period reviewed by TRAC, over half of all those detained were deported or choose to leave voluntarily, while 37 percent of those detained were ultimately released back into the community. 

King County Jail and Detainers.  King County jails honor detainers from any law enforcement agency.  Prior to releasing an inmate, jail staff reviews for warrants or detainers to determine if there continues to be a legal reason to hold an inmate.  Current practice for law enforcement detainers makes it incumbent on the law enforcement agency to, when notified of an inmate’s imminent release, make arrangements to interview inmates within a reasonable time (usually 24 hours) or rescind the detainer.  The county is responsible for the cost of housing the inmate while awaiting the resolution of the detainer.

Prior to the full activation of Secure Communities in Washington, ICE agents would review jail records (available for King County jails to law enforcement and the public over the internet) and issue detainers based on names or other matches.  Since April of last year, ICE relies on matches through Secure Communities, presumably providing better data because fingerprints are used instead of name/birth date matches.  Additionally, ICE agents have access to federal criminal history data, in addition to the immigration data.  

According to the Department of Adult and Juvenile Detention (DAJD), the jail received the following number of ICE detainers from 2009 through 2012.  

	Year
	Total Bookings with ICE Detainer

	2009
	1,244

	2010
	1,212

	2011
	939

	2012
	910



It is often unclear whether the individual under investigation by Immigration and Customs Enforcement is being detained because of their criminal history or due to prior immigration administrative violations. And, as noted above, it is not known how many of these King County detainers actions resulted in further ICE enforcement, whether detention or removal.

Based on information contained in the University of Washington report “Immigration Detainer Requests in King County Washington: Costs & Consequences,” which analyzed jail data to assess the impacts of honoring ICE immigration detainer requests, we know why those who had detainers in 2011 had been booked into jail.  



This report reviewed data specific to the county, looking at individuals booked into the county’s jail facilities who had ICE detainers in 2011.  The findings of the report showed that most of the individuals with detainers had been booked for misdemeanor offenses or were released without any charges.  Over a third of those had been booked on a felony charge—pending final adjudication of that charge or after sentencing.

ICE Detainer and Removal Priorities  Although the intended focus of ICE’s enforcement activities is the removal of individuals with serious criminal records, analysis by TRAC using information released by Immigration and Customs Enforcement indicate that, for 50 months between 2007 and 2012, the following chart shows the results of this review.


Targets of ICE Detainers
2007 through 2012

[image: ]

TRAC determined that 77.4 percent of the detainer requests issued nationwide involved individuals with no criminal records or convictions.  For the remaining 22.6 percent that had a criminal record, only 8.6 percent of the charges were classified as a Level 1 Offense (aggravated felony).  TRAC, in reviewing the federal information noted that: 

“ICE inexplicably withheld any information on the nature of the crime for which the individual had been convicted. However, the ICE basis for classifying individuals as "serious" offenders — that is, Level 1 — appears to be flawed, since their records show that all too often the most serious Level 1 offenders have only been convicted of traffic violations and immigration violations (illegal entry) rather than some more serious offense. Accordingly, it appears likely that far fewer than even this small proportion of 8.6 percent actually would meet the more objective standards of having been convicted of crimes that pose a serious threat to national security or public safety.”

It should be noted that ICE changed its detainer form in December 2012 to begin including checkboxes on the form to indicate whether the detainer has been sent to the local detention facility because the individual has been identified as having criminal history (including felony conviction, three or more misdemeanor convictions, misdemeanor convictions for offenses with violence, sexual abuse, DUI, or controlled substances, illegal entry or re-entry, and immigration fraud) or other violations related to immigration.  There is no current data from the new forms available.

In contrast to the data related to detainers—which may or may not result in immigration proceedings--ICE reports that nationally 225,390 individuals, 55 percent of all removals (deportations), are for those who have broken criminal laws. These numbers include 40,448 individuals convicted of drug-related offenses and 36,166 convicted of driving under the influence.  For the Seattle ICE Office (which includes the states of Washington, Oregon, Alaska, and Idaho), ICE’s data indicate that 68 percent of the individuals removed had criminal records.  Nevertheless, TRAC’s review of data from the immigration courts serving the State of Washington show different data, as seen in the following table:



The TRAC data shows that the majority of removal decisions are based on illegal entry and other immigration related charges (which ICE considers to be criminal violations).  

In 2012, the last full year of data, those deported for are shown in the following table:

2012 Deportation Proceedings
State Of Washington
	Reason for Removal
	Number
	Percent

	Terrorism
	0
	-

	National Security Charge
	2
	0.03%

	Aggravated Felony
	220
	3.71%

	Other Criminal Charge
	734
	12.37%

	Entry Without Inspection
	4,177
	70.41%

	Other Immigration Charge
	687
	11.58%

	Other
	112
	1.89%

	Total
	5,932
	100.00%



Based on this data, 964 individuals were removed because of criminal records not related to immigration law violations, about 16 percent of the total removals.  Aggravated felons, as defined in federal law, made up less than four percent of the total.

As noted above, on March 26, 2013, the University of Washington released the report “Immigration Detainer Requests in King County Washington: Costs & Consequences,” analyzing jail data and assessing the impacts of honoring ICE immigration detainer requests.  This report reviewed data specific to the county, looking at individuals booked into the county’s jail facilities who had ICE detainers in 2011.  The findings of the report cast doubt on the contention that ICE mainly targets people with serious criminal charges and histories. The researchers determined that nearly two-thirds of the people with ICE detainers were not charged with a felony offense at the time of their booking, and approximately one in eight were not charged with any crime at all. Moreover, only one in five people subject to ICE detainer requests and who were charged with a crime had been previously convicted of a felony in Washington State; only 18% had been convicted of a crime against a person in the state. The report also found that detainer requests disproportionately targeted Latinos.  These findings parallel the findings of the TRAC research suggesting that most people with ICE detainers have not been convicted of what is generally considered a serious crime.  

County Policies Related to Noncitizens.  In 2009, the county adopted policy in Ordinance 16692 to ensure that all of the county's residents have access to necessary services and benefits essential for upholding the county's commitment to fair and equal access for all residents.  To further tis policy, the council established in the King County Code the requirement that a county office, department, employee, agency or agent shall not condition the provision of county services on the citizenship or immigration status of any individual.  Further, the council adopted the requirement that sheriff's office personnel shall not request specific documents relating to a person's civil immigration status for the sole purpose of determining whether the individual has violated federal civil immigration laws.

In accordance with those code requirements, DAJD does not endeavor to determine the immigration status of any individual held in county detention.  However, the department does receive funding from the federal State Criminal Alien Assistance Program (SCAAP) which reimburses state and local governments for the costs of incarcerating noncitizens. Originally authorized by the Immigration Reform and Control Act of 1986, the program was not funded until the Violent Crime Control and Law Enforcement Act of 1994.  The county currently receives just over $700,000 from this grant program based on the estimated number of noncitizens incarcerated in the county jail facilities.  The Bureau of Justice Assistance administers SCAAP, in conjunction with the U.S. Department of Homeland Security. SCAAP provides federal payments to states and localities that incurred correctional officer salary costs for incarcerating undocumented criminal aliens who have at least one felony or two misdemeanor convictions for violations of state or local law, and who are incarcerated for at least four consecutive days during the reporting period.  The per diem payment for FY 2012 is $40 and does not defray any of the costs of holding inmates with ICE detainers.  ICE has as stated policy that it will not defray any of the costs associated with incarcerating individuals after they have completed their local detention in complying with an ICE detainer.

Other Jurisdictions’ Responses to Detainers.  Several jurisdictions nationwide have taken some form of action related to how they will honor ICE detainers.  The California State Attorney General has issued in an “Information Bulletin” to executives of state and local law enforcement agencies with the advice that it is in the discretion of each local agency whether to honor ICE detainers.  Cook County (Illinois) and Santa Clara County (California) do not honor any ICE detainer request and will not allow ICE agents in detention facilities.  The Los Angeles Police Department does not honor ICE detainers, while the Los Angeles County Sheriff does honor detainers, but only on a case-by-case basis.  Other jurisdictions, such as San Francisco, New York City, Sonoma County (California), Washington, D.C., San Miguel and Taos Counties in New Mexico will only honor detainers for individuals convicted of serious crimes or if they receive federal reimbursement.  The State of Connecticut has taken state-level action related to Secure Communities.  The state will be the first in the country to pass a version of the “Trust Act,” which prohibits local authorities from detaining most noncitizens at the request of ICE unless the individual has been convicted of a felony or was already ordered deported.  

In each of these instances, to date, no federal legal action has been taken by the federal government to enforce detainers in these jurisdictions, nor have these jurisdictions seen any negative federal actions against the provision of federal grants to the affected jurisdiction.

ANALYSIS

King County is a "home rule" government under Article XI, Section 4, of the Washington State Constitution.  Under its home rule power, the county may exercise any power and perform any function, unless preempted by state or federal law, relating to its government and affairs, including the power to regulate for the protection and rights of its inhabitants.  To this end, the county operates secure detention facilities for adults and juveniles. On February 11, 2013, the executive notified councilmembers by letter that he supports amending county code to include policy direction for the Department of Adult and Juvenile Detention to limit the circumstances under which it will exercise its authority to honor federal immigration detainers to individuals who have been previously convicted of committing a violent or serious offense.

This Proposed Ordinance would make it the policy of the county to only honor civil immigration hold requests from ICE for inmates under county custody to individuals who have been convicted of a violent or serious crime as defined in Washington statute. 

In requesting the detainer hold, ICE agents would have to provide written certification and case identifying information that the individual has been previously convicted of a homicide at any time in the past; or that the individual has been convicted of a violent, serious or sex offense at any time within the past ten years.  For purposes of this ordinance, "has been convicted of a violent, serious or sex offense" means the individual was convicted of a most serious offense as defined in RCW 9.94A.030, a sex offense as defined in RCW 9.94A.030 or at least four convictions of a serious traffic offense as defined in RCW 9.94A.030. In addition, the ordinance allows detainers for individuals have been convicted in any jurisdiction of an offense that, if committed in the State of Washington, would meet the criteria outlined in the state’s serious crime statutes.  The ordinance would not allow the county to honor detainers for juvenile detainees under 18 years of age in any circumstance.  It should be noted that this ordinance only affects the operations of DAJD facilities and would not impact the policies of jails operated by cities or other counties that may house King County inmates.

The statutes enumerated in the ordinance incorporate over 200 offenses that the state legislature has defined over time as constituting violent, serious, serious sex, and serious driving offenses (a list of these offenses is attached).  The serious and sex offenses in these statutory sections define the state’s “Strike Offenses,” and consequently have been subjected to significant public and judicial scrutiny.  The offenses include homicide, serious crimes against persons, sex offenses that require registration, robbery, burglary, arson, and vehicular homicide among many others.  The ordinance would also honor detainers for those who have had at least four previous DUIs (which is the number of prior convictions that raises this type of offense to a felony).  ICE agents would have to show that an individual has been convicted of one of these offenses in the previous ten years (except for homicide, which is unlimited) when requesting a detainer.  If an individual is currently booked under suspicion of one of these offenses, the county would allow an ICE detainer upon final adjudication of the individual if convicted of a qualifying offense.

The definitions contained in the proposed ordinance differ significantly from the federal definitions for aggravated felonies and criminal offenses.  As noted above, ICE uses the specific term “aggravated felony” for policy direction in making enforcement and removal decisions.  The term--“aggravated felony”--first appeared in immigration law in 1988 as part of the Anti-Drug Abuse Act of 1988 (ADAA).  At that time, it simply created a separate ground for deportation when an individual had been convicted of serious crimes such as murder, drug trafficking, illegal trafficking of firearms or destructive devices. The passage of the Immigration Act of 1990 expanded the definitions of what constitutes aggravated felonies adding offenses to the definition of “aggravated felonies” that were simply defined by the number of years of the sentence for the offense—generally, most felonies with sentences of five years or more. Four years later, the definition was again revised with the Immigration and Nationality Technical Correction Act of 1994 with the expansion of aggravated felonies to include common, less serious crimes such as fraud, burglary, theft, and others. Finally, 1996 brought even greater changes to immigration law by two acts of legislation that established that most crimes with a sentence of 12 months or more would generally be considered an aggravated felony including, theft, fraud, gambling, and other similar lower level offenses that are not generally considered “aggravated” or felonies as commonly defined.    

[bookmark: _GoBack]As is shown above, the expansion of this federal definition has inflated the numbers of those who have had immigration action taken (either detainers or removal) because of criminal convictions.  As the TRAC data show, the majority of ICE detainers and removals are the result of a violation of immigration law.  Further, because of the expansiveness of the federal definition, those individuals that have immigration actions taken against them for “aggravated criminal convictions,” the conviction can be for offenses that do not necessarily equate to being a public safety risk when compared to the kinds of serious offenses defined in Washington statute.  Based on the data from the University of Washington report, this appears to be the case in King County.

In discussions with representatives of the ICE Seattle Field Office, it was noted that agents prioritize criminal and immigration law violators.  They noted that detainers allowed agents to take action upon an individual’s release from jail rather than having to go into the community to apprehend the violator—making ICE more efficient and reducing the potential negative impact of immigration enforcement in the community.  They also noted that ICE detention and removal of individuals based on criminal law violators can provide a public safety benefit to the county.  

Reasonableness.   Current practices in King County have allowed the federal government to place detainers on those individuals who would otherwise be released from jail after a county court ordered their release.  The use of detainers allows ICE agents to take these individuals into custody and enforce federal immigration laws.  While some of those taken into custody have prior criminal history (where possible ICE detention has a potential public safety benefit) these individuals are being held for violations of immigration law not because they are a public safety risk.  The current practice of honoring all federal detainers saves federal resources, reducing enforcement costs for ICE.  Nevertheless, federal policy states that the county will not be reimbursed for any of the costs it incurs to help federal agents act more efficiently.  

Adoption of this ordinance would change the policy of the county, allowing county detention resources to be used to hold individuals for ICE detainers—benefiting ICE enforcement operations—but only for those who meet the state’s definition of having a serious criminal history—benefiting the public safety in the county if ICE makes full use of its enforcement capabilities.  The proposed policy change in this ordinance is in keeping with county policy as adopted in Ordinance 16692 and the county strategic plan goals related to equity and justice.  The proposal also appears to support county goals towards public safety.  

Potential Budgetary Implications. If this ordinance is adopted, it would be expected that fewer detainers will be filed with county, resulting in potentially savings for DAJD.  However, the amount of savings is not known, but probably would not be significant.  

AMENDMENTS

Some technical errors have been identified in the proposed ordinance and staff will be preparing an amendment prior to the committee taking final action on the measure. Representatives from the ICE Seattle Field Office also noted some operational difficulties that passage of this legislation might cause ICE agents.  Specifically, they believe that agents should not be made to “certify” prior criminal history as part of the proposed new requirements because of the legal ramifications associated with the term.  This issue could also be addressed in an amendment. 

INVITEES

· Sheriff John Urquhart, King County Sheriff’s Office
· Claudia Balducci, Director, Department of Adult and Juvenile Detention
· Prof. Katherine Beckett, University of Washington

ATTACHMENTS
1. Proposed Ordinance 2013-0285
2. RCW 9.94A.030 Definitions—Most Serious, Sex & Serious Traffic Offenses
3. PowerPoint Presentation “Overview of Federal Immigration Enforcement in Washington and King County, Background Information for Proposed Ordinance 2013-0285”
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		Snapshot of Washington State ICE Action Nov-Dec 2012

				Removed		Voluntary Departure		Released		Other										Total

		Washington		454		56		343		74										926

		All		43761		4529		15763		2252										66305

		Detainers for those Booked by DAJD 2009-12

		2009		1,244

		2010		1,212

		2011		939

		2012		910

		Total		4,305

				2010		2011		2012		2013YTD						Aggravated Felony		Other Criminal Charge		National Security Charge		Terrorism Charge		Entry Without Inspection		Other Immigration Charge		Other

		Aggravated Felony		205		259		220		133				2010		205		881		0		0		5755		1205		59

		Other Criminal Charge		881		756		734		398				2011		259		756		0		0		5243		920		45

		National Security Charge		- 0		0		2		0				2012		220		734		2		0		4177		687		11

		Terrorism Charge		- 0		0		0		0				2013 (thru June)		133		398		0		0		1935		518		122

		Entry Without Inspection		5,755		5243		4177		1935

		Other Immigration Charge		1,205		920		687		518

		Other		59		45		112		122

		Total		8,105		7,223		5,932		3,106
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