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SUBJECT

Ordinances regarding a charter amendment for the selection of the chief Public Defender by the Executive (2013-0212), implementing ordinance for the charter amendment (2013-0242), public defender district model (2013-0237), an interim reorganization for the Office of Public Defense (2013-0215), and a supplemental request for the interim (2013-0216).

SUMMARY

As a result of the Dolan lawsuit, the County Executive has proposed changes to the structure for county public defense services. Currently, the County contracts with four non-profit public defense organizations. The Executive proposed a new County Department of Public Defense (2013-0108, 2013-0109). 

The Council in Motion 13886 requested an interim plan in recognition of the need for careful deliberation in the face of timeline demands created by the proposed Dolan settlement.  Two proposed ordinances related to the interim are as follows:
· PO 2013-0215 would create an interim structure for public defense until a final structure can be decided upon and put into place.  
· PO 2013-2016 is a supplemental request for the costs of implementing the interim structure.

Two proposed models for a final public defense structure that have received Councilmember interest and questions in Committee are as follows:
· PO 2013-0212 is a proposed charter amendment that would create an in-house department with the Public Defender appointed by the Executive, with measures put into place to insulate the Public Defender from political influence.  PO 2013-0242 is the implementing ordinance accompanying the charter amendment.
· PO 2013-0237 is a proposed Public Defender District that gives the Public Defender the option to contract some portion of indigent defense-related work to outside entities besides the assigned counsel panel.

BACKGROUND

The following background is a condensed summary of the background on indigent defense, the Dolan lawsuit, and the proposed ordinances.

Lawsuit Drives Public Defense Changes

Today, King County contracts with four private, nonprofit corporations for the provision of most public defense services.  In January 2006, a class action lawsuit was filed against King County, alleging that the employees of these agencies were county employees and that King County had a duty to enroll them in the Public Employees' Retirement System (PERS).  In a ruling upheld by the Washington State Supreme Court, the trial court held that the nonprofits were “arms and agencies” of King County, making the employees of those nonprofits employees of King County for purposes of PERS enrollment.  

In April 2012, King County began making employer contributions to PERS for those employees and the employees’ PERS contributions have been deducted from the salaries paid to them by each public defender organization.  In March 2013, the Council approved a settlement agreement between King County and the Plaintiffs which must now go through a judicial approval process before it can become effective. The settlement agreement would recognize the plaintiffs as county employees on July 1, 2013, with full benefits, but leaves up to King County how public defense would be structured.

Pending and Related Legislation (Items discussed in this staff report are in bold.)

PO 2013-0108 (Public Defense Department) – In response to the Court ruling and settlement, the County Executive has proposed the creation of a Department of Public Defense with two major Divisions, one that would handle the bulk of cases and calendar assignments and another that would primarily handle conflict cases. PO 2013-0108 would also establish a Public Defense Advisory Board to make recommendations to the department director on department policies, operations and matters of budget. The advisory board would issue biannual reports, including a review of the Executive's proposed annual public defense budget. 

PO 2013-0109 (Supplemental) – There is a supplemental budget request for transition costs to effectuate the proposed public defense model.  PO 2013-0109 would provide a supplemental appropriation of $4.9 million from the General Fund, with a net cost of $3.1 million after removing the double-counting of an internal transfer from the General Fund to some of the projects. 

Motion 13886 (Transition Plan) – Adopted April 8, 2013, Motion 13886 requested that the Executive transmit legislation to the County Council to cover the transition from the current model to a new public defense structure. 

PO 2013-0215 – In response to Motion 13886, on April 25, 2013, the Executive transmitted an interim structure for public defense.  This proposal would create a new department of public defense with four divisions, which would be in place until such time as the Council decides on a new public defense structure and that structure is implemented.

PO 2013-0216 (Supplemental) – There is a supplemental budget request with a net impact of $2.3M that reflects costs related to establishing an interim structure.

PO 2013-0210, 2013-0211, 2013-0212 – Three ordinances were introduced on April 18 that are alternative forms of a charter amendment that would create a Department of Public Defense within the executive branch and a process for selecting a County Public Defender to head the department. The amendments differ primarily in the method of selecting the County Public Defender: appointment by a Public Defense Oversight Commission (2013-0210), election by county voters (2013-0211), or appointment by the Executive, subject to confirmation by the Council (2013-0212).

PO 2013-0242 – There is an implementing ordinance to the proposed charter amendment for appointment by the Executive (2013-0212). The implementing ordinance provides additional details on the charter requirements.

PO 2013-0237 – There is a proposed ordinance that would create a public defender district, which would be an in-house department with aspects such as selection of the Public Defender set by state law.  The proposed ordinance also gives the Public Defender the option to contract some portion of indigent defense-related work to outside entities besides the assigned counsel panel.

ANALYSIS

This is the sixth briefing on the proposed ordinances for public defense.  

Final structure – Previous staff reports have considered various alternative models and their ability to handle independence and conflicts.  Out of all of these models, two have both generated Councilmember interest in committee and resulted in proposed legislation.  These include:
1) an in-house department with an Executive-appointed Public Defender, with job securities put into place for the Public Defender that are created by a charter amendment, and
2) an in-house public defender district with job securities put into place for the Public Defender that are created by state statute.
This staff report analyzes each of these two proposals for their level of independence and oversight.

Interim structure – As an outcome of the Dolan lawsuit and proposed settlement, current non-profit agency staff will be recognized as county employees on July 1.  The May 1 briefing discussed the Executive-proposed interim structure and supplemental request.  This staff report briefly summarizes them and provides updates.  The interim structure and supplemental request are ready for possible action.

Independence and Oversight

Independence

Previous staff reports have discussed the principle of independence as contained in the first of the Ten ABA Principles for Public Defense.  Independence refers to the ability of public defenders to 1) exercise their professional judgment in individual case representation and 2) effectively lobby for funding to perform these services, free from political influence.  

The alternative models analyzed in previous staff reports vary in their application of these principles of independence.  Aspects that promote independence include, for example:
· Establishing selection procedures for the Public Defender that remove the decision from the hands of a single individual such as the county Executive;
· Establishing removal procedures that are not at-will employment, such as instituting a for-cause requirement, requiring action by a body consisting of multiple individuals, or creating the position for a term of years; and
· Giving the Public Defender the authority to collectively bargain the working conditions of his or her staff.

A third aspect of independence is the independence to advocate for system improvements and criminal justice reform.  This aspect of independence is not referenced in the ABA principles, but has been raised in previous staff reports in the context of social justice programs and system reform such as the creation of the county's therapeutic courts.  It should be noted that striving to achieve this third arm of independence, although it can have a significant impact on the delivery of criminal defense, is not part of the county's constitutional duty for indigent defense and is therefore a policy choice.  Aspects of public defense structures that promote this kind of independence include, for example:
· Authorizing the duties of an in-house department to include system advocacy and criminal justice reform efforts; or
· Assigning public defense and related services to outside entities who are not subject to the political pressures and authorized duties of an in-house department.

Oversight

As has been noted in previous briefings, a tension that exists within the county public defense system is the balance between having sufficient control over a public defense program to have effective oversight, and still allowing the Public Defender sufficient discretion to function independently and exercise his or her best professional judgment.

The county can exercise oversight by retaining control over financial accountability (i.e., control of the public defense budget and monitoring the proper expenditure of resources) and by participating in performance accountability (i.e., monitoring whether the department is performing its functions effectively, at a reasonable cost, while maintaining case standards and striving to follow principles for best practices).

The Executive appointment model and the Public Defender District model are analyzed below for their ability to achieve independence while retaining sufficient oversight.

PO 2013-0212 and -0242 Charter Amendment and Implementing Ordinance

This section summarizes the proposed charter amendment for an Executive-appointed Public Defender, the implementing ordinance for the charter amendment, and the accompanying striking amendment for each of these.  The model is also discussed in terms of its ability to achieve independence and oversight.

PO 2013-0212 Executive Appointment Charter Amendment

PO 2013-0212 is a proposed charter amendment that, subject to voter approval, would amend the King County charter as follows:

· Creates a career service Department of Public Defense

· Creates a county Public Defender

The charter amendment broadly specifies requirements for selection (the Public Defender is appointed by the Executive from a list of three names submitted by an advisory board, subject to Council confirmation by 5 votes), for termination (the Public defender serves a four-year term but may be removed by the Council for cause with 6 votes), and qualifications (the Public Defender is required to be admitted to practice law in Washington with 10 years of criminal defense experience and other qualifications as set by ordinance).

· Creates a Public Defense Advisory Board

The charter amendment charges the advisory board with recommending three names when there is a Public Defender vacancy, plus other oversight duties as prescribed by ordinance.

· Authorizes collective bargaining by the Public Defender

The charter amendment allows the Council to make the Public Defender the county's bargaining agent on all employee matters except compensation and benefits which are negotiated by the Executive.



Striking Amendment to 2013-0212

A striking amendment to the proposed charter amendment (Proposed Ordinance 2013-0212) makes technical corrections plus several clarifications, including:
· Providing that the Council may prescribe by ordinance additional duties for the department and the advisory board; 
· Requiring that the term of the Public Defender be coterminous with the Prosecutor; clarifying handling of vacancies before the end of a term;
· Clarifying that early vacancies do not reset the four-year term;
· Clarifying that the role of the advisory board is to "review, advise and report" rather than "oversee"
· Eliminating the requirement of a joint proposal from the Public Defender and Executive for joint bargaining.

PO 2013-0242 Implementing Ordinance to Charter Amendment

PO 2013-0242 is the implementing ordinance to the charter amendment that contains all of the details that the charter amendment authorizes the council to create by ordinance.  Subject to voter approval of the charter amendment, the implementing ordinance does the following:

· Sets duties of the Public Defender

The Public Defender manages the department to deliver effective public defense, meet state standards, and follow the Ten ABA Principles of Public Defense[footnoteRef:1] to the extent feasible.  He or she prepares the annual budget and reports annually on the status of implementing the Ten ABA Principles.  He or she is authorized to advocate and work for social justice and criminal justice reform related to public defense. [1:  1) Independence of assigned counsel system; 2) Participation of Private Bar and Defender Staff; 3) Prompt Appointment of Counsel; 4) Sufficient Time and Confidential Meeting Space; 5) Reasonable Workload/Caseload; 6) Attorney Qualifications for Case Assignments; 7) Continuous Representation by the Same Attorney; 8) Parity of Resources with Prosecution and Equal Voice; 9) Training and Continuing Legal Education; 10) Supervision and Review of Performance.
] 


· Defines examples of what constitutes removal "for cause"

The Public Defender can be removed prior to the expiration of his or her term by the Council for cause with 6 votes.[footnoteRef:2]  The charter amendment specifies that grounds include the grounds for vacancy of elective office under Section 680 of the county charter.  The implementing ordinance identifies additional "for cause" reasons that may include, but are not limited to, failure to meet the qualifications for office, conviction of a crime, or a finding or stipulation of misconduct under the Washington Rules of Professional Conduct. [2:  Council staff identified four agencies, all in the Legislative branch, that have "for cause" termination provisions.  The Auditor (KCC 2.20.030), Hearing Examiner (KCC 20.24.040) and Ombudsman (KCC 2.52.050) require a two-thirds majority vote of the Council.  The King County Charter (Section 710) requires a majority vote to remove a member of the Board of Appeals and Equalization after a public hearing (KCC 2.34.020).] 


· Sets compensation for the Public Defender at the same level as the Prosecutor.

· Sets duties of the Public Defense Advisory Board

As required by the charter amendment, the advisory board is charged with recommending three names when there is a Public Defender vacancy. In addition, the implementing ordinance requires the advisory board to regularly review activities and plans of the department, make recommendations to the Public Defender on matters concerning the department, and issue at least annually a report to Executive and Council on the state of county public defense and a report reviewing the proposed budget for public defense.

· Sets membership and selection process of the Public Defense Advisory Board:

The advisory board includes ten members with one representative from each of the following:
1) Washington Association of Criminal Defense Lawyers; 
2) Washington State Office of Public Defense; 
3) Washington Defender Association; 
4) King County Bar; 
5) a minority bar; 
6) a nonpartisan organization focusing on mental health (such as the King County Mental Health Advisory Board);
7) a nonpartisan organization focusing on substance abuse (such as the King County Alcoholism and Substance Abuse Administrative Board);
8) a nonpartisan organization focusing on veterans (such as the King County Veterans Program Advisory Board);
9) a nonpartisan organization focusing on poverty; and 
10)  a nonpartisan organization focusing on juvenile justice.

The Council appoints each board member by motion from among one or more individuals nominated by the entity that the member will represent and from submitted applications. The Law Justice Health and Human Services Committee may review applicants, interview and make recommendations.  The advisory board members serve staggered three year terms and members may be removed by the Council with 6 votes.

· Sets qualifications of the Public Defense Advisory Board

Each member is required to have substantial relevant experience.  A majority of the membership should have substantial experience specifically in indigent defense.  The board should reflect the diversity of clients. Board members may not hold elected office or have ties to the prosecutor's office or courts.

· Designates Public Defender as bargaining agent for everything except compensation and benefits for employees of the department

The Public Defender bargains working conditions and the Executive bargains wages and benefits.  The Public Defender and Executive consult and collaborate in advance of negotiations and prior to proposing or agreeing to language in any collective bargaining agreement.  Any disagreements on respective areas of bargaining authority or positions to be taken on issues are identified in a confidential joint report to the Council.  This is similar to the arrangement between the Executive and the Sheriff.
Striking Amendment to 2013-0242

There is a proposed striking amendment to the implementing ordinance to the charter amendment that makes clarifications and modifications, including the following:
· Revises findings to conform to related legislation;
· Provides that the department should have four divisions;
· Makes a technical correction that recommended names go to the Executive
· Makes clear that the application process for advisory board appointments applies only to the positions that do not identify a specific group;
· Modifies a representative of a minority bar to be a nonpartisan organization active in King County that focuses on issues of concern to people of color, such as a minority bar association;
· Qualifications of the Public Defender include being an active member of the bar in good status;
· Precinct committee officers are exempted from the exclusion of elected officials from service on the advisory board.
The striking amendment would amend some of the same code provisions as the proposed interim ordinance (Proposed Ordinance 2013-0215). As a consequence, once the interim ordinance has been adopted, the draft striking amendment to the implementation ordinance will need to be revised to match what is adopted. 

Independence and Oversight

The table below summarizes the steps the Executive Appointment model takes to achieve independence and oversight.



Table 1.  Executive Appointment Model Independence and Oversight
	Independence
	Compared to Exec Proposed (2013-0108)

	Selection
	Strong - The Executive is restricted to a selection of 3 names from the advisory board, and Council confirmation is required. There are also measures in place to ensure the advisory board has relevant expertise to make sound recommendations.  

	Removal
	Strong – The Public Defender has a 4-year term and can otherwise only be removed by two-thirds of the Council for cause. This makes removal significantly more difficult than the Executive's proposed at-will position.  The Executive's proposal has an advisory board which is helpful for ensuring individuals with relevant expertise weigh in, but the board's recommendations are non-binding on the Executive. 

	Collective bargaining
	Strong – The Public Defender is given collective bargaining power for working conditions, giving him or her greater control over the day to day functions of the department compared to the Executive's proposal which has the Executive be the bargaining agent for the county (as he is for all regular departments).

	System advocacy
	Moderate – Because the Public Defender enjoys the independence granted by the provisions above, he or she has greater freedom to engage in system advocacy. The implementing ordinance specifically authorizes advocacy for social justice and criminal justice reform.  Whether such activities would actually occur would ultimately be affected by the department's budget.

	Oversight
	

	Financial accountability
	Strong – The Council retains control over the department via its budget-setting authority. There is annual reporting by the Public Defender as well as annual review and reporting by the advisory board that provides information to inform the Council's budget decisions.

	Performance accountability
	Moderate – At the staff level, attorneys must follow state standards and provide effective assistance of counsel.  Non-legal staff do not have those requirements. The advisory board reviews and reports on Defender activities.  The main power of enforcement rests with the annual budget or with the power of removal; annual reporting by the Public Defender and advisory board can help inform the Council during these windows of accountability.  However, performance accountability is weakened whenever job security is strengthened.  Unlike a standard Executive department, the independence provisions remove the Public Defender largely from the control of the Executive.  On the other hand, any reporting requirements that are required of all Executive departments, such as the Council's budget transparency ordinance, would still apply to the Public Defender.  



PO 2013-0237 Public Defender District

PO 2013-0237 would create a Public Defender District (PDD) for King County as allowed by state law (Chapter 36.26 RCW).  The reliance on state law authorization allows the county to implement certain measures of independence that are characteristics of a PDD, without requiring an amendment to the county charter.

PO 2013-0237 does the following:

· A public defender district for King County is created. 

A public defender district does not create a new jurisdiction. It is the name of the state-created public defense system that has specific requirements for selection, qualifications, reporting, compensation, and duties.  The public defender district in Spokane discussed in previous staff reports is essentially an in-house department with public defender district characteristics.

· The Public Defender must be a qualified attorney licensed to practice law in Washington state.

The PDD model incorporates as recommended qualifications that the Public Defender should also have ten years of criminal defense experience, including felonies and misdemeanors, and supervisory and managerial experience.  These are the same qualifications that are required in PO 2013-0242, the implementing ordinance to the Executive-Appointed structure discussed above.
 
· The Public Defender is selected and may be removed by a three-member selection committee. The selection committee is encouraged to consider three candidates recommended by a public defense advisory board.

The selection committee consists of the chair of the County Council, the presiding judge of the Superior Court, and the president of the King County Bar Association.  For PDDs, state law requires that the selection committee for the Public Defender consist of a Councilmember, member of the Superior Court, and a practicing attorney.  The PDD model allows the judge or the president of the bar association to substitute another member who meets those criteria.

· The Public Defender serves a term of four years, coterminous with the elected term of the Prosecutor.

· The Public Defender compensation may not exceed that of the Prosecutor.

· The Public Defender makes an annual report of costs and expenditures to the Council and Executive.



· A public defense advisory board (PDAB) is created.

PDAB's characteristics mirror those of the advisory board in the implementing ordinance to the Executive-Appointed model discussed above (2013-0242), except that precinct committee officers are allowed to be on the advisory board and instead of having a representative from the minority bar, the PDD model calls for a member from a nonpartisan organization that focuses on issues concerning people of color, which may include minority bar associations.

· The four-division model created by the interim ordinance is expected to consolidate into fewer divisions over time.

The department structure mirrors that of the interim ordinance's suggested four divisions, except that the PDD model signals that over time, the number of divisions should reduce as appropriate as department needs become better known.

· The Public Defender is authorized to contract for services when the department is unable to take a case due to in-house conflicts of interest,[footnoteRef:3] or when the Public Defender finds it appropriate to do so and funds are available. [3:  The PDD model also retains the ability of the Public Defender to use the assigned counsel panel to handle conflicts.] 


Examples of entities who could apply to provide outside services include private law firms, non-profit entities, or a public corporation formed by the county to provide public defense and related services. The PDD model does not create such a public corporation; it could be created in the future by separate ordinance.  It should be noted that contracting for services would require legal analysis and policy choices as a result of the Dolan litigation.
  
Independence and Oversight

The table below summarizes the steps the Public Defender District model takes to achieve independence and oversight.  It should be noted that although some categories are rated lower in independence or oversight compared to the Executive Appointment model discussed above, this is to be expected because the model is constrained by the terms of the PDD statute.  In exchange for sacrificing some flexibility in customizing independence and oversight, the PDD does not require a charter amendment. 

Some benefits of avoiding a charter amendment include:
· Ability to implement immediately
· Avoid risk of voters rejecting the ballot measure
· Although any structural implementation is a large undertaking that is not lightly nor inexpensively undone, if the model proves ineffective, it is easier to undo a code revision than a charter change.
Whether these benefits outweigh the limitations on independence and oversight is a policy decision.

Table 2.  Public Defender District Model Independence and Oversight
	Independence
	Compared to Exec Proposed (2013-0108)

	Selection
	Moderate – Placing selection of the Public Defender in the hands of individuals representing three separate interests provides a measure of independence compared to Executive appointment. The judicial position on the selection committee is at odds with the ABA principles of independence which recommend independence from the judiciary.  However, having the participation of an advisory board, even if its recommendations are non-binding, provides an additional check in the process and helps to ensure that individuals with relevant expertise weigh in on the best candidates for the job.

	Removal
	Strong – The Public Defender has a 4-year term and can otherwise only be removed by the selection committee. This makes removal significantly more difficult than the Executive's proposed at-will position.  

	Collective bargaining
	Neutral – Because the PDD model does not propose a charter amendment and the PDD statute is silent on collective bargaining, the Executive remains the bargaining agent for the county. This is identical to the Executive's proposal. It is worth noting that the ability to collectively bargain working conditions could be considered to be the least important of the protections for independence.  This is because the types of working conditions the Executive would bargain would be expected to be similar to those that the head of any department would bargain for its employees.  Matters such as caseload requirements and other standards for effective representation are covered by state requirements.

	System advocacy
	Moderate – Because the Public Defender enjoys the independence granted by the provisions above, he or she has greater freedom to engage in system advocacy. The Public Defender is authorized to engage outside counsel for criminal defense and related services.  Outside counsel could have greater ability to act independently since they would not be managed by the county; they would, however, be subject to terms of their contract. Whether such activities would actually occur would ultimately be affected by the department's budget.

	Oversight
	

	Financial accountability
	Strong – The Council retains control over the department via its budget-setting authority. There is annual reporting by the Public Defender as well as annual review and reporting by the advisory board that provides information to inform the Council's budget decisions.

	Performance accountability
	Moderate – At the staff level, attorneys must follow state standards and provide effective assistance of counsel.  Non-legal staff do not have those requirements. The advisory board reviews and reports on Defender activities.  The main power of enforcement rests with the annual budget or with the power of removal; annual reporting by the Public Defender and advisory board can help inform the Council during these windows of accountability.  However, performance accountability is weakened whenever job security is strengthened.  Furthermore, the removal authority is vested in a 3-member body.  Except for the Council position on the committee, the Council and Executive have no role in termination or reappointment.  Unlike a standard Executive department, the independence provisions remove the Public Defender largely from the control of the Executive.  On the other hand, any reporting requirements that are required of all Executive departments, such as the Council's budget transparency ordinance, would still apply to the Public Defender.  



As has been noted in previous staff reports, given the history of public defense in King County, the county's commitment to quality representation, and the strength of the region's defender community, any structural model is likely to provide effective representation that meets the county's constitutional obligations for indigent defense.  The policy questions for the Council are:
· What is the role that the Council and Executive should play in the selection and removal process?
· How much oversight does the Council wish the county to have over departmental finances and performance?
· Is system advocacy a priority, and if so, what type of advocacy is desired and how should it be institutionalized and/or financed?
· Is a charter amendment an acceptable cost to achieve desired features?

Although both proposals have been prepared by staff to be ready for committee action, some additional clean-up and finalization of policy decisions may be required prior to Council action.  

PO 2013-0215 OPD Interim Ordinance

On April 8, 2013, the Council adopted Motion 13886 (see Attachment 14), which requested that the Executive transmit legislation to the County Council to cover the transition from the current model to a new public defense structure.  The motion expressed the Council's commitment to a thoughtful process to ensure that the new model that was selected would be consistent with best practices.  The motion also recognized that implementing the new structure would take time, and that the county would need an interim structure on July 1 to ensure uninterrupted delivery to indigent public defense clients of their constitutionally-guaranteed right to assistance of counsel.

On April 25, the Executive transmitted a proposal for an interim public defense structure (PO 2013-0215, "interim ordinance") and a supplemental budget request reflecting transition cost estimates (PO 2013-0216, "interim supplemental").  

Interim Structure

The following is a summary of the interim structure that was described in the May 1 staff report.  PO 2013-0215 includes the following:

· Removes the Office of Public Defense from under the Department of Community and Human Services (DCHS) and creates a new Department of Public Defense.

· The department should have four divisions.

· Duties of the department include the direct provision of public defense services.  The director of the department manages the department, ensures employment of sufficient staff to effectively deliver public defense services, and is guided by the ABA principles for standards for a public defense system.

· The current director of OPD is the interim director of the department.

· The Council requests the Executive to negotiate any agreements necessary to implement the Dolan settlement. Unresolved issues that may require agreements are listed by example in Attachment 1 to the proposed ordinance.

· Conflicts that cannot be resolved in-house will be sent to an assigned counsel panel.  The department shall also develop a conflicts policy to determine when a conflict exists.

· The department may enter into agreements to provide services to the state of Washington, tribal governments and municipalities in King County on a full cost recovery basis, subject to Council approval when required.

· The proposed ordinance is an emergency ordinance and would take effect immediately upon Council adoption. 

The interim ordinance (PO 2013-0215) identified transition items that the current Office of Public Defense (OPD) must address with the four private, nonprofit public defender agencies in order to bring the non-profit employees on board as county employees on July 1 and ensure uninterrupted public defense services.  The full list of transition items is included in Attachment A to PO 2013-0215.  The May 1 staff report discussed these transition items in detail.  

These transition items include 1) wrapping up existing contracts, 2) office logistics, 3) administrative processes, and 4) determining the status of non-county activities currently performed by the non-profit agencies.  OPD appears to be making progress on all items.  Council staff will continue to monitor OPD's progress on these items between now and the July 1 transition date.

Staff have analyzed the components of the interim proposal and concluded that the terms appear to be reasonably constructed to include those elements required for creation of an interim in-house employee structure while leaving the door open for alternative models should the Council choose to adopt a different final structure.  This is further supported by the reduction in the supplemental request to reflect the interim period, as discussed in the supplemental section below.

Proposed Striking Amendment to 2013-0215

There is a proposed striking amendment to the interim ordinance.  The interim ordinance made various modifications to K.C.C. Chapter 2.60, the public defense chapter.  The striking amendment removes some language that had substantive impacts that require further analysis, such as the types of cases the department represents.  It also adds departmental authority to do the ROYAL project; OPD expects to be able to continue the contract at least on a temporary basis. Pay provisions are clarified for represented employees based on legal review.  Additional references to non-profit agency defender contracts are removed. The method of appointing the interim department director is reverted to existing code based on legal review.  The proposed striker also does a technical synchronization of current code with the interim proposal.

The interim ordinance, with the proposed striking amendment, is ready for possible action.  It should be noted that upon passage, the "interim" structure would actually be the permanent structure for public defense until such time as the Council adopts a different structure.  Council staff will work with Executive staff to revisit the substantive changes to K.C.C. Chapter 2.60 that are removed in the proposed striker, so that any necessary changes can be incorporated when the Council acts to adopt a final structural model.

PO 2013-0216 OPD Interim Supplemental

Budget Detail Plan

The proposed interim structure (2013-0215) was transmitted with a budget detail plan that reflects the sections of the current Office of Public Defense, which are OPD Direct Administration and OPD Legal Services.  Council staff requested an updated budget detail plan to reflect the four-division structure intended by the proposed interim ordinance.  OPD staff provided the budget detail plan in the table below, based on estimates derived from the existing OPD cost model.



Table 3. Budget Detail Plan for Ord. Sec. 49, A95000 Office of Public Defense
	SECTION NAME
	2013 Adopted Expenditures
	Adopt-ed FTEs
	Transition Supp. Expenditures
	Transi-tion FTEs
	Total Revised Expenditures
	Revised FTEs

	 
	 $  41,481,187 
	19.75
	 $       490,000 
	355.00
	 $   41,971,187 
	374.75

	DPD DIRECT ADMINISTRATION
	 $    3,426,140 
	19.75
	 $       490,000 
	 
	 $     3,916,140 
	19.75

	DPD DIVISION 1
	 $    9,889,378 
	 
	 
	110.00
	 $     9,889,378 
	110.00

	DPD DIVISION 2
	 $    5,574,013 
	 
	 
	62.00
	 $     5,574,013 
	62.00

	DPD DIVISION 3
	 $    6,922,564 
	 
	 
	77.00
	 $     6,922,564 
	77.00

	DPD DIVISION 4
	 $    9,529,764 
	 
	 
	106.00
	 $     9,529,764 
	106.00

	ASSIGNED COUNSEL
	 $    3,490,720 
	 
	 
	 
	 $     3,490,720 
	 

	EXPERT SERVICES
	 $    2,648,608 
	 
	 
	 
	 $     2,648,608 
	 



Because it is mid-year and an interim solution, the section-level reporting will not be coded into the financial accounting system until the Council adopts a final structure; year-end timing may also affect when it will be practical to code the new sections into the system.

Review of Interim Supplemental Request

Council staff have continued to review the proposed interim supplemental request, including obtaining detailed rate and personnel costs for information technology expenses.  The information received has not changed the conclusions made to date in previous staff reports. As discussed in the May 1 staff report, the proposed supplemental appears to support reasonably necessary elements of an interim county public defense system such as working towards a unified case management system and removing proposals for expenditures with more permanent impacts such as fleet acquisitions.  With the proposed striking amendment, the interim supplemental request is ready for possible action.

Background Previously Provided

Below is a restatement of background previously provided about the interim supplemental request.

The proposed interim supplemental budget ordinance would change the Office of Public Defense appropriation to the Department of Public Defense appropriation.  It would provide a supplemental appropriation of $4 million from the General Fund (at a net cost of $2.3 million after removing the double-counting of an internal transfer from the General Fund to the capital projects).  

It includes the following appropriations:
· $41,481,187 and 19.75 FTE which is the OPD 2013 adopted budget
· $496,000 to the department for onboarding personnel, supplies, and contingency (transmitted as $490,000 that will need a technical amendment)
· 355 additional FTE to cover the migration of defender agency employees to the county
· $1,529,000 in King County Information Technology capital projects for computers and the case management system, and 
· $250,000 in Building Repair and Replacement capital projects for facilities planning and tenant improvement contingency.

This supplemental request is $882,000 less than the supplemental request accompanying the original public defense proposal (PO 2013-0208 and -0209), because it is based on amounts deemed necessary for implementation of the interim solution only.  Further supplemental requests would be expected depending on the final public defense structure approved by the Council. The table below compares the original supplemental request (PO 2013-0209) to the proposed interim supplemental request (PO 2013-0216).  

Table 3.  Comparison of Original Supplemental to Interim Supplemental
	
	2013-0209 
Original
	2013-0216 
Interim
	Difference

	Personnel onboarding
	$499,000
	$442,000
	($57,000)

	Supplies
	$124,000
	$54,000
	($70,000)

	Vehicle purchase
	$755,000
	$0
	($755,000)

	Computers
	$780,000
	$780,000
	$0

	Case Management System
	$749,000
	$749,000
	$0

	Facilities planning
	$100,000
	$100,000
	$0

	Tenant improvements
	$150,000
	$150,000
	$0

	Total
	$3,157,000
	$2,275,000
	($882,000)

	FTEs
	275
	355
	80



Proposed Striking Amendment

[bookmark: _GoBack]There is a proposed technical striking amendment. The annual appropriation for OPD is removed based on advice from the Code Reviser that it is not necessary to re-appropriate the budget to convert it to the Department of Public Defense.  The remaining content shows only the supplemental amounts requested.  Typos in the body and in the Attachment A General Government CIP are also corrected.

NEXT STEPS

Council staff will continue to incorporate any further Council direction on proposed legislation.

Staff will continue to work with OPD to clarify their proposed changes to the public defense chapter, K.C.C. Chapter 2.60.  The "clean-up" of Chapter 2.60 can occur either at adoption of the final public defense structure or at a later date by separate ordinance.

Depending on the sequence of Council action on the proposed ordinances, staff will also work on amendments to have the remaining pieces of legislation reflect any decisions made on related legislation.

ATTACHMENTS

1. Striking Amendment (S1) to PO 2013-0212
2. Title Amendment (T1) to PO 2013-0212
3. Proposed Ordinance 2013-0212 (Charter Amendment)
4. Striking Amendment (S1) to PO 2013-0242
5. Proposed Ordinance 2013-0242 (Implementing Ordinance to 0212)
6. Proposed Ordinance 2013-0237 (Public Defender District)
7. Striking Amendment (S1) to PO 2013-0215
8. Title Amendment (T1) to PO 2013-0215
9. Proposed Ordinance 2013-0215 (Interim Ordinance)
10. Striking Amendment (S1) to PO 2013-0216 with Att. A. revised
11. Title Amendment (T1) to PO 2013-0216
12. Proposed Ordinance 2013-0216 with Att. A. (Interim Supplemental)
13. Transmittal letter to 2013-0215 and 0216
14. Fiscal notes to 2013-0216, revised




17

image1.png
kil

King County




