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SUBJECT:  An ordinance making willful violation of wage payment requirements a basis for debarment or suspension from consideration for the award of contracts with the county; and amending Ordinance 12138, Section 18, as amended, and K.C.C. 4.16.145.

SUMMARY:
The ordinance would give the Executive authority to debar or suspend a vendor or contractor from doing business with King County if the Washington State Department of Labor and Industries finds the company in “willful” violation of state and federal wage provisions. 
UPDATE:
The substitute ordinance received a Do Pass recommendation for the Council. At Council it was re-referred to the GAOFP Committee in order to make additional changes. Those changes are described later in this report under AMENDMENT. 

BACKGROUND:

King County code 4.26.245 already authorizes the Executive to suspend or exclude (debar) firms from doing business for various activities including criminal offenses of state or federal law such as theft, forgery, bribery, falsification or destruction of records, receiving stolen property and violation of antitrust statutes. In addition, the Executive can suspend or debar companies from doing business with King County for unsatisfactory performance in a recent contract or engagement and for ethics violations. 
The Washington State Department of Labor and Industries (L&I), among other responsibilities, is the watchdog agency that ensures employers follow the minimum wage law, pay overtime correctly and pay employees their earned wages, including their last paycheck when separating employment. This authority can be found in chapter 49.48 RCW. Last year L&I reported over 4,000 complaints by employees of wage theft. L&I investigates these claims and must make a determination if the complaint is valid within 60 days. If L&I determines that an employer has illegally withheld wages from an employee they issue a citation and the employer is obligated to pay the wages due. In more serious cases, L&I can find the employer is in “willful” violation of wage laws. In other words, the employer is knowingly violating wage laws and civil penalties can apply. L&I considers an employer to be a “repeat willful violator” if they have two willful violation findings in a three-year period.
ANALYSIS:

The ordinance would give the Executive authority to debar or suspend a vendor or contractor from doing business with King County if the Washington State Department of Labor and Industries finds a company in “willful” violation of state and federal wage provisions. L&I makes these determinations on a regular basis. 
Chapter 49.48 RCW provides L&I with specific authorities and remedies to pursue employers found in violation of state wage laws. It also allows L&I to have reciprocal agreements with other states. This could allow for suspension or debarment of firms that are willful violators of wage laws that are based in other states.  
AMENDMENT:

At the chair’s request staff drafted an amendment that reconfigures K.C.C. 4.16.145. It divides the problematic behavior of persons, firms or other legal entities that want to do business with King County into two groups. The most serious behaviors, such as convictions under state or federal statues for embezzlement, theft, forgery, bribery, falsification or destruction of records and receiving stolen property and other offenses are grounds for mandatory suspension or debarment from doing business with King County. Willful violations of state wage laws fall into the category of mandatory suspension or debarment as do persons, firms or other legal entities that have had civil judgments against them for violation of wage payment laws. Persons, firms or other legal entities that commit these offenses would be eligible to do business with King County after a five-year period with no further offenses. 
Lesser offenses such as violations of ethical standards or failure to perform or poor performance on previous county contracts are not conditions for mandatory suspension or debarment, although the Executive has the authority to suspend or debar for this second category. Added to this category of offenses for which the Executive has the authority to suspend or debar a person, firm or individual is the situation where King County may be involved in a lawsuit with the entity. 
There is also a provision calling on the Executive to create a due process procedure for persons, firms or other legal entities to explain why they should not be suspended or debarred. 

Section 2. of the striking amendment calls for the Executive to develop supplemental bidder criteria. In 2007 state law changed to allow jurisdictions to develop supplemental bidder criteria. The City of Seattle has, for example, already developed supplemental bidder criteria. The striker calls for criteria related The King County Strategic Plan.
Finally, there is a “safety valve” clause that if the Executive determines that significant harm would accrue to King County by suspending or debarring a person, firm or other legal entity from doing business with King County, the Executive can decide not suspend or debar but must inform the Council of his decision within 30 days. 

ATTACHMENTS:

1. Proposed Substitute Ordinance 2011-0493
2. Striking Amendment 1.2 to Proposed Substitute Ordinance 2011-0493
3. Title Amendment 1 to Proposed Substitute Ordinance 2011-0493

4. City of Seattle Supplemental Bidder Responsibility Criteria

