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King County




Law, Justice, Health and Human Services Committee

REVISED STAFF REPORT

	Agenda Item:
	
	Name:
	Clifton Curry

	Proposed No.:
	2011-0347
	Date:
	September 26, 2011

	Invited:
	Michael Gedeon, Performance, Strategy, and Budget Office


COMMITTEE ACTION
The Law, Justice, Health and Human Services Committee reviewed this proposed ordinance at its September 21st special meeting.  At the meeting the committee heard Amendment 1 and Amendment 2.  Amendment 1 substituted a revised Attachment to the ordinance and Amendment 2 adopted recommended language changes from the Council’s Legal Counsel.  The committee approved both amendments and passed out the amended ordinance with a DO PASS recommendation to the full council.  
SUBJECT

AN ORDINANCE authorizing the execution of an interlocal agreement between King County and the city of Seattle for jail services.
SUMMARY

This proposed ordinance would establish a long-term commitment for misdemeanant jail services between King County and the City of Seattle, replacing the existing contract as of January 1, 2012, and extending the term of the new agreement through 2030.

This extension agreement is a replacement for the existing agreement approved by the King County Council in November 2009 as Ordinance 16716 and contains several changes to the current system of contracting for jail services.  The new agreement will form the basis for agreements with other cities for jail services.  The agreement was adopted by the Seattle City Council on September 6, 2011.
The committee was briefed on this proposed agreement at its September 13th meeting, prior to the completion of legal review.  The committee took action on the ordinance at its September 21st Special Meeting.  
BACKGROUND

The King County Department of Adult and Juvenile Detention operates one of the largest detention systems in the Pacific Northwest.  The adult system is responsible for over 40,000 bookings a year and houses an average of 2,100 pre- and post-adjudicated felons and misdemeanants every day.  The county also houses misdemeanants arrested in cities.  King County is required to jail all felons arrested in the county and presented for booking into jail.  In addition, the county must house “county” misdemeanants, criminal offenders who are either arrested in the unincorporated parts of the county or have committed offenses that are adjudicated by the District Court (“state cases”).  The county is not required to house city misdemeanants or state “holds” (individuals under state Department of Corrections supervision who are in violation of community supervision orders).  The cities and the state pay King County for the booking and daily costs of housing inmates for which they are responsible.

Contracting with the Cities Since 2002.  In 2002, at a time the county was facing significant budget deficits and feared that the county would run out of jail space, the Executive re-negotiated the city jail contract to require that all city misdemeanant inmates be removed from the county’s jails by 2012.  Since that time, the county has worked to manage criminal justice system costs and jail space through several policy initiatives. The council enacted the Adult Justice Operational Master Plan, and a series of other efforts, with the stated goal of reducing the use of adult secure detention.  These initiatives have resulted in reductions in jail populations that have resulted in average daily population that is significantly below those levels expected when the county made its projections of future population in 2002.  For example, the current secure detention population is 2,056 ADP as of July 2011 (with 1,394 ADP being county-responsible inmates).  In contrast, the projection used in 2002 expected the jail’s county-responsible secure detention population to be 2,953 ADP by the end of 2010.  This difference shows that the county has a significant availability of secure detention space.
In 2008, the Council and the Executive acknowledged that the county had been successful in reducing jail use and that the county’s policy should be to participate in regional planning for the secure detention for city misdemeanants.  The council also asked the executive to negotiate an extension to the current contract to allow for this planning.

The Executive concluded negotiations for the new contract and extension in the fall of 2009; the council adopted the new agreement in November 2009 as Ordinance 16716.  The 2009 agreement extended the jail contract through 2015 and created a new method of charging cities for jail use.  In early 2010, the county extended the term of this extension to 2016.  The cities that signed the2010 agreement were subject to a new rate model. The 2010 rate model included a new, lower, daily rate, a lower rate for inmates in Work Education and Release, a revision to booking fees, and charges associated with inmate medical and mental health services and one-on-one guarding of inmates who need to be seen at Harborview or other medical facilities.  The 2010 rate model also passed on hospital or other outside medical charges incurred by the county for a city-responsible inmate.   
Cities that did not sign the extension agreement will continue to receive services and pay the same rates negotiated under the terms of the 2002 agreement which expires December 31, 2012; these cities will also have to remove all inmates from county jail facilities by the end of 2012, unless they enter into a new agreement with the county.  Currently, several cities in south King County (Auburn, Burien, Des Moines, Federal Way, Renton, SeaTac, and Tukwila) are well underway in their efforts to complete their new jail facility.  The new South County Correctional Entity (SCORE) facility in Des Moines is completed and began receiving inmates  on September 2, 2011.  In addition, several cities are using the Snohomish County jail, and other options, to house their misdemeanant inmates.
Proposed New Interlocal Agreement with the City of Seattle.  This proposed ordinance would implement a new agreement between the county and the City of Seattle for housing municipal inmates that contains specific policies.  According to the executive, the new contract provides the county with an agreement that defines the predictable use of jail capacity, more stability in contract revenues, allows for city contributions toward any needed jail expansion, and greater economies of scale in using available capacity in King County’s jails.  The city receives a commitment for jail services through 2030 at a predictable cost at a location that is uniquely situated to serve the Seattle’s courts, police, and residents.  Another policy benefit of the new agreement is that it reinforces the city’s and the county’s shared interest in managing jail populations collaboratively and in supporting a wide range of effective diversion, alternatives, and re-entry programs.  

The new agreement becomes effective in 2012 and would extend through the end of 2030.  The proposed contract has many provisions similar to the current contract but does have several significant differences. The most significant change in the new agreement is that the city would pay for a minimum number of beds regardless of its use of these beds. Currently, the city and the county’s other municipal clients pay only for the beds that are used.  As part of the new agreement, the city will pay for a gradually increasing number of beds, starting in 2012 with 175 beds and by 2030 the number increases to 258 inmates (known as the “Secure Bed Floor” in the agreement).  The city will pay for a minimum number of beds regardless of the number of inmates actually being held in the facility, but the agreement will also allow for the city to house more inmates than this number, but the excess population would be subject to a “Secure Bed Cap.”  This number would be set at a gradually increasing fixed amount each year, while allowing for temporary spikes. The “Secure Bed Cap” is 228 inmates in 2012 and rises to 335 inmates in 2030.  Both the “Secure Bed Cap” and “Secure Bed Floor” change from year to year, gradually increasing over time.  This is in contrast to the current agreement in which the county expected all city misdemeanants to be out of county facilities by 2016.
Under this agreement and unless a new agreement is initiated, the City must be prepared to remove all its inmates from the jail by December 31, 2030.

Seattle is allowed to house inmates in county jail facilities at a number up to the “Bed Cap” for each year in the contract.  As noted, the county can accept inmates in excess of the “Secure Bed Cap” however, if the “Secure Bed Cap” is exceeded for four consecutive days, the county can decline to accept additional city inmates until is reduced below the contractual cap. The county is never obligated to house more than the “Secure Bed Cap” number if it believes that doing so would jeopardize its ability to safely operate the Jail. 

The agreement allows for the “Secure Bed Cap” and “Secure Bed Floor” to be increased or decreased, under certain circumstances, if the city wants to secure more or fewer beds than prescribed.  This may occur if the city’s projected number of inmate changes significantly from the current estimates or the city’s use of other jail facilities changes (such as the use of Snohomish County jail beds).  Two types of decreases in the “Secure Bed Cap and Floor”, one temporary and the other that would change the “Bed Cap” through end of the contract may be requested by the city.  The city may request these changes if they see significant changes in how they use the county’s facilities or in the number inmates changes significantly.  According to the Executive, both types would be approved if specified conditions are met, including significant lead time for notification (up to 18 months).  
An increase in the “Secure Bed Floor and Cap” may be granted or denied at the county’s discretion.  The city must provide 36 months advance notice to the county of such a request.  The county can agree to grant an increase on shorter notice.  The increase requested may be for a fixed period of years or for the entire remaining term of the agreement.  An increase in the “Secure Bed Floor and Cap” may be administratively approved by the executive if the increase does not exceed the original “Secure Bed Floor and Cap” by 33percent, or 110 beds, whichever is greater.  The Council would be required to approve a contract amendment in the event any changes greater than the 33 percent or 110 beds negotiated between the executive and the city. 
Another new provision of the contract is the agreement to participate in the building or acquisition of new jail capacity if it is needed.  Given the long lead time to bring new jail beds on-line, the city and the county would share their respective jail population forecasts in support of jail planning.  If it appears new capacity will be needed within six years or less, the parties will explore other alternatives to secure detention or ways to increase efficient use of existing capacity.  If at any time the county determines it needs to plan for jail capacity expansion, it may do so at its own expense.  However, pre-design costs will be included in the jail expansion project cost to which the city will contribute (once the expansion is completed).   If the county determines to move ahead to complete an expansion project, it will provide notice to the city of estimated costs and scope.   If the county determines that additional jail capacity is needed, the city will contribute to the capital costs in proportion to the city’s use. 

The rate model in the new agreement remains the same and retains the current five main fees and charges, and their method of calculation, with one major change:  costs used for the calculation are based on the prior year’s budgeted costs, rather than actual costs from two years earlier as in the current agreement.   In this agreement, the fees are established for 2012 based on 2011 budgeted costs and can rise over time based on inflation-based indexes, with resets every five years.    The following Table compares the city’s current 2011 fees to those contained in the proposed new agreement:
City of Seattle

Current Jail Services 2011 Fees Compared to 2012 Fees Proposed in New Agreement
	Description
	Current Contract 2011 Fees
	Proposed 

New Agreement 2012 Fees

	Daily Maintenance Charge
	$119.62
	$125.00

	Booking Fee
	$313.74
	$95.00

	Work/Education Release
	$80.19
	$92.14

	Surcharges:
	
	

	Infirmary Care
	$182.86 


	$193.87

	Psychiatric Care
	$68.57 


	$61.00

	Acute Psychiatric Housing (including Psychiatric Care)
	$240.92 


	$231.11

	1 on 1 Guarding - Hourly Rate per Officer 
	$56.33 
	$57.67

	Minimum Bed Adjustment

(only charged if the city uses fewer than the agreed upon number of beds in each year first charge would be in 2013)
	-
	-


The county’s projected revenue from the new Seattle contract is about $11 million in 2012.  In contrast, the county projected that it would receive $14 million in revenue from the City of Seattle for 2011, but current revenues are about 16 percent below projections. While the current agreement allows for either party to terminate with 100 days notice, the intent under the new contract is to establish a durable commitment between the city and the county for jail services.  To this end, the proposed agreement includes a new provision for dispute resolution that outlines several steps for the parties to reach resolution, including non-binding mediation.  Thus, the only grounds for terminating the agreement are mutual agreement or material breach of the contract.
ANALYSIS

If executed, this new agreement with Seattle will become effective January 1, 2012 and will remain in effect for 19 years through December 31, 2030, unless terminated by agreement of the parties, or as a result of a material breach.  The agreement, at least for the City of Seattle, adopts the council’s long held policy direction for the county to ensure that it remained the regional provider of secure detention services.  This agreement provides for long-term stability in the use of the secure detention and allows for greater accuracy in projecting jail revenues and needs. The fee structure in the proposed agreement is largely the same as in the current agreement, including the city’s continued use of 15 Work Education Release beds, with the addition of two new charges and a significant reduction in the booking fee.  The two changes include a minimum bed adjustment charge that would occur if the city’s actual use of the jail is below the Secure Bed Floor and a jail bed expansion surcharge that would occur if the county builds additional jail space.  
Booking rates in the proposed agreement ($95 for each booking in 2012) are substantially lower than the current agreement ($342 per booking).   This is much lower than the current agreement rate, because it includes only 25.88 percent of the DAJD budgeted booking costs—the remainder of such costs are either shifted to the Daily Maintenance Charge or not recovered directly from jail fees.  The 25.88 percentage of remains constant over the contract term.  The lower rate is based on the assumption that Seattle will continue to provide its own personal recognizance screeners rather than utilizing the County’s. The agreement provides for the rate to be renegotiated if that changes.  This proposal to revise the booking fee conforms to the recommendations of the county auditor contained in its December 2010  report.
The new agreement allows for more accurate revenue projections because the new agreement identifies the minimum number of beds that the city will have pay for, allowing for a reasonable projection of city revenue throughout the term of the contract.  In its 2010 review of jail operations, the County Auditor noted that county inaccurately projected revenues in the budget because of its inability to accurately project city utilization of the jail.  The new provisions address this concern by establishing a “floor” and a “cap” allowing for much more accurate projections.
The other new fee, may or may not be charged during this contract.  The new agreement reflects the possibility that additional jail capacity may be required during the term of the contract.  Under this agreement, the county and the city agree to annually share information about their respective inmate population forecasts.  If it appears new capacity will be needed—either by the county or the city--within six years or less, the parties will explore alternatives to detention or other ways to increase efficient use of existing capacity.  If at any time the county determines it needs to plan for jail capacity expansion, it may do so at its own expense.  However, pre-design costs will be included in the jail expansion project cost to which the City will contribute (once the expansion is completed).   If the County determines to move ahead to complete an expansion project, it will provide notice to the City of estimated costs and scope.  After any jail expansion project is completed, and the county begins to pay the associated debt, the city will also begin paying a share of the project costs, capped at $66 million adjusted for inflation, proportional to its use.  This is called a Jail Bed Expansion Surcharge and will be payable monthly through the end of the Agreement.  Prior to this agreement, there has been no mechanism to share capital planning or expansion costs.
Finally, the agreement contains a commitment to discuss in good faith whether and how city inmates could be served by county-operated community corrections programs in addition to Work Education Release.  The current contract contains no such provision; however, any such change and the related charges would need to be enacted by amendment to this agreement.

This proposed agreement reflects the county’s policies to continue to be a regional provider of jail services.  The amended agreement would establish model contract for other cities use of county jail facilities over the long term. 
The proposed agreement is under review by the Council’s legal counsel.

AMENDMENTS 
After the county completed its negotiations with the City of Seattle and had transmitted its agreement for county council and city approval, the county continued to negotiate with other cities regarding their misdemeanant jail populations.  Based on the negotiations held with other cities, minor changes were identified as being needed to the proposed agreement in order to expand the use of the proposed contract for other jurisdictions.  
The most significant change contained within the proposed amendment is in Section 9—Most Favored Treatment.  The initial proposed agreement established that no other city would have the opportunity to enter into a contract with the county “unless such contract, in substantially identical form, is also offered” to the City of Seattle.  The county recognized that this provision would not work for other cities, in that each city would have a “Secure Bed Cap” and “Secure Bed Floor” that would be substantially different from the City of Seattle.  The county modified this provision to require that each city be offered a contract that was “substantially similar” and created a mechanism to address any disputes.  The modified agreement was adopted by the Seattle City Council on September 6, 2011.  Adoption of Amendment 1 will substitute the revised attachment.
During the review of the proposed agreement, a typographical error was identified in the agreement’s description of a hypothetical calculation of the “Minimum Bed Adjustment Charge.”  The agreement contains an example of how the contractual methodology would be applied if the charge occurs.  The hypothetical amount in the calculation is in correct.  At the suggestion of the council’s legal counsel, Amendment 2 was prepared to recognize that the council approves the agreement regardless of any errors. 
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