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SUBJECT

AN ORDINANCE establishing interim eligibility conditions for pretrial defendants' participation in alternatives to adult secure detention.  Pretrial individuals that are charged with a violent offense or sex offense and have one or more convictions of a violent offense or sex offense, as defined in RCW 9.94A.030, in the prior ten years would not be eligible to participate in alternatives programs.  In addition, pretrial defendants that are charged with a domestic violence felony offense and have one or more convictions of a domestic violence felony offense in the prior ten years are not eligible to participate in the alternative programs.
These interim restrictions would be in effect until a pretrial risk assessment tool is validated and in use to guide pretrial release decisions.  These proposed interim conditions would expire sixty days following the acceptance by motion of the report required in Ordinance 16953 that describes the implementation and use of a pretrial risk assessment tool.
SUMMARY

Proposed Ordinance 2011-0205 would establish eligibility conditions for participants that may be served by the Community Corrections Division (CCD).  It would do so by imposing requirements for participation in the alternative programs until a pretrial risk assessment tool has been tested and validated and the Council has accepted a report on the use of the tool.  The proposed interim eligibility conditions would apply to a specific subset of defendants:

1. An individual that is charged with a violent offense or sex offense and has one or more convictions of a violent offense or sex offense, as defined in RCW 9.94A.030, in the ten years before the date of the charged offense, and
2. An individual that is charged with a domestic violence felony offense and has one or more convictions of a domestic violence felony offense, as defined in RCW 9.94A.525, in the ten years before the date of the charged offense.
These proposed interim conditions would expire sixty days following Council acceptance by motion of the report required in Ordinance 16953 that describes the implementation and use of a pretrial risk assessment tool.
UPDATE FROM MAY 10, 2011 MEETING

Councilmembers requested a written explanation of the eligibility conditions associated with domestic violence felonies that would be subject to the proposed conditions.  

What crimes would be subject to the domestic violence (DV) designation?

Domestic violence crimes are defined throughout the RCW.  Any felony offense, whether it is a violent offense, a sex offense, or any other type of felony – including felony property crimes – would qualify as DV crimes if the felony has a DV designation assigned by the PAO during the charging process.  

According to the Prosecuting Attorney's Office (PAO), the RCW reference of 9.94A.525 in the proposed legislation refers to offender sentencing scores.  This RCW does not include all DV offenses, but lists crimes that are considered by the legislature to be sufficiently aggravated to warrant future scoring by using evidence based sentencing.  These crimes are those with the greatest relevance to future violent recidivism and do not include property crimes – only those against persons.  All sex offenses designated with DV would be covered under the sex offense prong of the proposed ordinance:  the list includes the most serious domestic violence crimes that qualify for an increased felony sentence for repeat DV offenders.  
The most serious personal domestic violence charges are highlighted in the list below:
· violation of a no-contact order that is a felony offense

· violation of a protection order that is a felony offense

· felony DV harassment offense

· felony DV stalking offense

· DV Burglary 1 offense

· DV Kidnapping 1 offense

· DV Kidnapping 2 offense

· DV unlawful imprisonment offense

· DV Robbery 1 offense

· DV Robbery 2 offense

· DV Assault 1 offense

· DV Assault 2 offense

· DV Assault 3 offense

· DV Arson 1 offense

· DV Arson 2 offense

As an example of how these charges would be eligible under the proposed conditions, a person with a previous conviction for Assault 2-DV within the ten year time frame, who is subsequently charged with felony harassment-DV, would be excluded from the alternative to secure detention programs.  The exclusion would be due to the fact that both the previous conviction and the current charge include a DV designation that is included in the exclusive list of crimes designated in RCW 9.94A.525.  A defendant would not be excluded from alternative to secure detention programs if the second charge was not designated as a DV charge as it is not listed on the DV exclusive list.  
What data constraints are associated with determining the number of defendants that would be subject to these conditions?

At the May 10 meeting, the PAO estimated that in 2010 approximately 150 to 155 defendants out of 1,300 who had prior convictions for domestic violence would have been subject to the proposed eligibility conditions.  This twelve percent estimate was arrived at through a statistical sample discussed below:
While lobbying for state legislation in Olympia on DV sentencing reform last year, PAO staff conducted a hand review of 350 of 1,300 filed DV felonies.  Of those 350 felony cases
, 11.9% of them had prior DV felony convictions; therefore, approximately 154 would have prior DV felony convictions.  The PAO is very confident in the number estimate.  However, because the proposed ordinance DV references exclude property crimes, this estimate is likely to be high.  
Because statistical data was used to estimate the number of affected cases, cause numbers are not available for cross referencing. A detailed analysis would need to be performed to verify actual number of DV causes brought by the PAO.  Verification would be accomplished by physically gathering each of the 1,300 DV case files and examining each for felony history and for release decisions made by the Court.  PAO staff estimate that this process would take approximately two to four months - or more. It would be a similar exercise to that conducted by the Department of Adult and Juvenile Detention (DAJD) for violent and sex offenses with a previous conviction.  That work took almost six months.  The PAO indicates that it does not have staffing at this time to conduct such a review.
DAJD staff noted that domestic violence crimes are not flagged in the SIP
 system because there is not a specific data field for such an indicator.  As a reminder, the DAJD SIP system is antiquated and is not easily searchable.  Executive staff continue to research whether a work around may be achieved and DV flagging could occur.   

What objections to the proposal are included in the letter from the Superior Court Presiding Judge to Councilmembers?
On May 9, 2011, Councilmembers received a letter from the Superior Court Presiding Judge McDermott stating that the Superior Court strongly opposes Proposed Ordinance 2011-0205.  That letter is included as Attachment 7 to this report.  Highlights of the cited reasons include:
1. The proposal impairs public safety by releasing defendants on their own recognizance without any supervision

2. Jail populations would increase if defendants are unable to make bail, creating a fiscal impact to the county
3. Would have a disparate impact on economically disadvantaged defendants and racial minorities

4. Transfers the decision of pre-trial release from the court to the prosecuting attorney, based upon charging decisions

5. The court would not have access to information at the time of arraignment to determine whether the ordinance applies

6. The Court will recommend placement in bail-alternative programs, subject to DAJD final decisions.

What is the fiscal impact of this legislation?
Although the Superior Court letter references "an obvious financial impact on the county", a fiscal analysis of the costs to implement the proposed legislation has not occurred.  Such an analysis would need to take into account a number of factors, many of which are as yet unknown.  Some of the known factors that could contribute to potential costs could be the number of defendants that would not meet eligibility conditions and the length of stay in secure detention rather than an alternative program.  
1. Secure Detention vs. Alternative Program Costs – As a reminder, defendants who are granted bail but who are unable to post bail are held at the detention facility pending arraignment; arraignment is required within forty-eight hours.  (This cost would not change.)  However, it is possible that these defendants may be held for a longer period of time until DAJD could determine prior history convictions and because defendants may present a higher risk.  
The county would bear the higher costs of secure detention for those that would not be placed in alternative programs as a result of their prior criminal history.  These costs would include the relatively higher costs of secure detention in comparison with alternative programs and also the costs associated with longer than average length of stay.  Generally, the length of stay can be assumed to be longer for these cases because serious criminal charges have longer than average times to judicial resolution.  

Every extra day in jail costs approximately $150 per defendant per day
 compared to an average cost of $60 per day for alternative programs.  
2. Administrative Costs – The on-going costs to research criminal and domestic violence history could be accrued for both the DAJD and PAO.  The PAO has already noted that staff is unavailable to conduct even a one-time review of the 2010 DV case files.  The operational staffing costs to research current cases could increase at a time when the county's General Fund is facing constraints  (A three percent reduction in General Fund supported agencies is anticipated in the 2012 budget).  Defending cases subject to the proposed eligibility conditions could also have the potential to increase costs for public defense for those unable to make bail.  
3. Other Unintended Consequences or Costs – It is unknown what the county's cost would be when these individuals are placed in secure detention rather than in a community correction program and the defendant becomes unable to begin or continue treatment programs.  (Eligibility for treatment programs is not available to the detained population and those already in treatment can lose benefits if the individual is incarcerated.)  Defendants may lose their eligibility for housing, benefit programs such as SSI/SSP
, Medicaid, or other federal and state programs as a result of incarceration, or incarceration for longer than a specific time period.  Although these costs are not necessarily associated with the jail and alternative programs, the cost to other county social services programs is a possibility.  

What is the legislative history for CCD target populations and criteria?
At the direction of the LJHHS Committee chair, this section is included to provide information from historical information and reports regarding the creation of CCD programs.  These reports provided information about alternative programs prior to the implementation in King County in the 2004-2005 timeframe
As a reminder, the CCD alternative programs resulted from the Adult Justice Operational Master Plan (AJOMP), adopted in July 2002 by the Council in Ordinance 14430.  AJOMP was developed to prevent the need to build additional jail space.  It focused on reduction of jail use and recidivism, along with saving money.  AJOMP development included three workgroups that met and provided in part, the following reports:  a Felony Workgroup (report in October 2001), a Misdemeanant Workgroup
, and an Alternatives Workgroup (report in May 2002)
.  Specific highlights from these reports are listed below:

Target Populations:

· AJOMP Report – This report recommended that a day reporting program be implemented that would focus "low level, low risk offenders primarily aimed at the on failure to comply jail population".  The current program, Community Center for Alternative Programs (CCAP), began as the day reporting center.  
· Felony Workgroup Report – This report states that Work Education Release (WER) and Electronic Home Detention (EHD) programs should be expanded to include pretrial defendants accused of nonviolent crimes.  
· Alternatives Workgroup Report – This report states that a sample pool of pre and post sentence felons (reviewed at an April 2000 point in time for day reporting programs) excluded violent charges such as homicide, sex offenses, robbery and felony assault.  
· Intake Services Report – Pretrial defendants should be offered treatment, and subsequently allowed to apply that treatment time, if successfully completed, toward any required incarceration time.

· Intake Services Report – Adopted by Motion 11816 approved the intake services pilot program instituted by Superior Court when CCD placement began to be done by judicial decision.  "A pilot is proposed, beginning with nonviolent property and drug offenses."  

Criteria for Use of Programs:

· Felony Workgroup Report– This report states that WER and EHD criteria (previously used by DAJD for post sentence felons) should be expanded to allow participation by presentence defendants, when authorized by the Court.  
· Intake Services Report – This report states that judges must be confident that accurate information is provided and that additional information was needed at arraignment and sentencing to make timely and informed decisions.  This information should include a summary of "booking information, criminal history, court dates and pending matters".  
· Criminal Justice Council Report on Criminal Justice Efficiencies and AJOMP Implementation – States that "the Criminal Justice Council recommends that the courts determine which individuals will be placed on EHD and WER and will do so pursuant to their own court adopted criteria.  (As a reminder, the Superior Court responded in a letter dated March 1, 2011 that court rules, citing CrR3.2 and CrR3.3(c) regarding presumption of innocence and restrictive conditions, and statutes were sufficient to determine placement in alternative programs.)
The cited reports were instrumental in the creation of alternatives programs.  It should however, be noted that the representatives of the Superior Court, District Court, Prosecutor, Public Defense, Council, Executive, and the Departments of Adult and Juvenile Detention and Community and Human Services agreed during the development of the new programs that program goals, criteria, and outcomes would be subject to continuous review.  The Criminal Justice Council, which is composed of all these parties, receives monthly reporting on the alternative programs and continues to monitor participation in the programs.
BACKGROUND
Ordinance 16953 was passed by the Council in October 2010.  This ordinance set policies regarding the development, adoption and use of a pretrial risk assessment tool for the adult detention population; requirements are listed in Attachment 4.  The use of a pretrial risk assessment tool would assist the Court by supplementing existing information that the Court uses when making decisions.  The Court currently uses information compiled from a number of sources, Attachment 2.  A pretrial risk assessment tool could be used to identify common factors that may be predictive of failure to appear in court and that could possibly result in a danger to the community.  A pretrial assessment tool weighs objective criteria such as past criminal history, ties to the community, current or previous employment, and other factors in order to assess the risk that a defendant will fail to appear before the court or reoffend while awaiting trial.

Community Corrections Alternative Programs

The county’s Community Corrections programs were established by the Council in Ordinance 14561 to reduce the use of secure detention and to provide effective interventions for individuals involved in the justice system.  The CCD programs use evidence-based practices, when possible, that promote pro-social behaviors and lifestyles.  These alternatives programs and services are available to persons charged with an offense who are incarcerated or who are facing incarceration upon judicial order.  In order to participate in an alternatives program, a person must be statutorily eligible (according to state law) and be ordered to the program by the Court.  Attachment 3 describes the individual CCD alternatives programs.  
Pretrial Risk Assessment Workgroup

One of the requirements included in Ordinance 16953 is that the pretrial risk assessment workgroup proceed with development of a tool and to report quarterly on the progress toward development and implementation.  

A Pretrial Risk Assessment Workgroup convened by the Adult Justice Operational Master Plan (AJOMP) Advisory Committee
 in 2009 is pursuing the development of a validated pretrial risk assessment tool for use in King County.  The Office of Performance, Strategy and Budget (OPSB) has hired a project manager, Robin Halberstadt, to help oversee this work.  (Michael Gedeon, a senior OPSB policy advisor, has worked with this group since its inception and is also supporting the project.)  A Request for Proposal (RFP) was issued by the county in December 2010 and Assessments.com is the preferred vendor.  A contract for services should be finalized by mid May 2011.  The Workgroup has reviewed the scope of work and schedule for the consultant contract.  The group meets bi-weekly to discuss progress of the overall project and to provide input and approval when needed.  The consultant’s body of work to develop the tool is anticipated to be a two year project.  The current contract schedule anticipates that the consultant’s final report will be completed by the end of April, 2013.  Attachment 5 provides background information on assessment tools.
ANALYSIS

If enacted, proposed Ordinance 2011-0205 would do the following:

1. Place conditions on the use of county alternatives to incarceration programs for pretrial defendants who are charged with a violent or sex crime and who have a history of violent or sex crime convictions within the last ten years;  
2. Place conditions on the use of county alternatives to incarceration programs for pretrial defendants who are charged with domestic violence felony and who have a history of a domestic violence felony conviction within the last ten years; and
3. Continue the conditions until sixty days after a motion is accepted by the Council on implementation of a validated pretrial risk assessment tool.
Eligibility Conditions on the Use of County Alternative Programs

If the ordinance containing the eligibility conditions is approved by the Council, DAJD would no longer have the option provide the three alternative programs (WER, EHD, and CCAP) for pretrial defendants who are accused of a violent or sex offense or a domestic violence felony and who have been convicted of a violent or sex offense or domestic violence felony in the previous ten years.  The alternative programs option would not be available to this subset of defendants until a risk assessment tool has been developed, validated and reported upon.  
The intended purpose of establishing these eligibility conditions is to lower the risk to public safety and to reduce failure to appear rates by this subset of pretrial defendants until an assessment tool is developed, tested, and is in use by the court.   The subset of defendants who were previously convicted of a similar crime in the ten year time frame who would be affected by this proposed ordinance may be considered a greater risk to reoffend or fail to appear in court. It is the intention of this proposed legislation to reduce risk to the public and ensure future appearance in court.

This subset of defendants remains eligible for bail that is set by the judge.  It should be noted that there is some level of risk to public safety or exposure to risk from defendants that are not in confinement, such as those who have posted bail.  Alternatives to secure detention are intended to provide another level of conditions to reduce that risk.
Sunset of the Interim Conditions

Ordinance 16953 in Section 3 states that upon approval and use of a validated tool, the Executive will forward a motion within six months that describes implementation of the risk assessment tool.  The eligibility conditions contained in Proposed Ordinance 2011-0205 would expire sixty days following the acceptance by motion of the report by the Council.  
Data

CCD has reported data on the number of defendants meeting criteria with violent or sex charges and having a prior history of violent or sex convictions in 2009 and for the first six months of 2010.  
There is currently no data compiled regarding the number of defendants with felony domestic violence (DV) charges with prior convictions.  At this time, it is unknown what impact gathering this data for DV charged individuals would have on the Department of Adult and Juvenile Detention (DAJD).  Staff analysis is ongoing. 
2009 Cases
Of 957 active pretrial cases enrolled in CCD in 2009, 1.04% fell into the category of having both current and prior history of violent or sex charges.  DAJD examined information on the disposition of each case for which the individuals were ordered into the alternative and found the following data related to Failure to Appear, completion of the program, and violations of the program:

· 2 out of the 10 (20%)  Failed to Appear to Court: 1 for an omnibus hearing, 1 for a case setting.

· Of the 10 total cases, 40% successfully completed the program, 50% failed and there is 1 pending case.

· 6 out of the 10 cases violated the program in some way, including falsifying a UA or having a positive UA, failing to call, or failing to report to CCAP; 3 of the 6 were reinstated by the court. 
2010 Cases
Of 595 active pretrial cases enrolled in CCD from January through June 2010, 1.51% fell into the category.  DAJD examined the disposition of each case for which the individual was ordered into the alternative.

· 5 cases from CCAP were carried over from 2009. 

· 3 out of the 9 (33%)  Failed to Appear to Court: 1 for an omnibus hearing, 1 for a case setting, and the other due to being in-custody at the City of Kent. 

· Of the total 9 cases, only 1 was successful as of June, 5 failed and there are 3 pending cases.

· 7 out of the 9 cases violated the program in some way including falsifying a UA or having a positive UA, failing to call, or failing to report to CCAP; 4 of the 7 were reinstated by the court.

For 2009 and 2010 combined, 3 defendants were booked into jail on new charges and there were 3 new cases filed – one for a violent offense and two for a nonviolent offense.  
Examples of Cases Subject to Eligibility Conditions
The CCD has determined that the number of defendants meeting criteria for violent or sexual offenses who would have been affected by conditions in 2009 is ten defendants, out of a pool of 940 individuals who used CCD programs.  In 2010, nine cases were identified out of 595 cases in six months.

The Chair of the Committee has requested that details from these case files be reviewed and made available for discussion purposes.  To inform the discussion, Attachment 6 provides summaries of the specific cases that were reported to the Pretrial Workgroup in October 2010.  (The attachment includes information for 15 defendants of the 19 identified defendants.  Three cases were later found to not fit the criteria of the ordinance and another is omitted due to unclear information regarding a previous out-of-state conviction.)  
Summaries for each defendant are compiled from detailed charging papers and public court records.  For privacy purposes, some identifiers such as name, birth date, case numbers, exact dates, and judge have been removed.  These case samples were reviewed by the Prosecuting Attorney's Office (PAO) to ensure that the information accurately reflects the case files.  
LEGAL REVIEW
This proposed legislation has been reviewed by the Prosecutor’s Office.  The PAO, in reviewing the legislation, stated that the Council has the ability via its policymaking authority under the charter, to set criteria for participation in an optional, county-created and funded program.  No legal issues have been identified at this time.  Staff analysis is ongoing. 
NOTES
Adoption of the eligibility conditions would limit the use of alternative programs for this subset of defendants.  

Committee discussion, direction, and further legal guidance may wish to consider the following points:
1. Eligibility conditions would not necessarily guarantee public safety from this subset of defendants that a tragic event would not occur.  
2. Timelines for development and validation of a tool will extend for two to three years, during which time, the conditions would remain in place, and the subset of the pretrial population would not have access to the alternatives programs.

3. Contract defender agencies have indicated concerns that eligibility conditions could inequitably affect those who do not have the economic means to post bail.  
ATTACHMENTS

1. Proposed Ordinance 2011-0205

2. Information Currently Used by the Superior Court at Arraignment
3. Description of Community Corrections Division Alternative Programs
4. Requirements of Ordinance 16953
5. Background on Pretrial Risk Assessment Tools
6. Case History Examples
7. Superior Court letter, dated May 9, 2011[image: image1]
� According to the PAO statistician, the 350 is a verified appropriate statistical sample of the 1,300 cases


� Subject-In-Process


� This amount is based upon the data developed by the King County Auditor in its jail operations audit in 2010.


� SSI is a federally funded program that provides income support if you are 65 or older, blind or disabled.  The SSP program is a state program that augments SSI.  Both SSI and SSP benefits are administered by the Social Security Administration (SSA).  Eligibility for both programs is determined by SSA using federal criteria.


� The Misdemeanant Group information and report does not inform the discussion regarding these pretrial defendants so it is not included.


� These reports are large and are not attached to this staff report, but are available upon request.


� The workgroup members include representatives from DAJD, OMB, Superior Court, DJA, District Court, PAO, and Council staff.
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