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Department of Natural Resources and Parks
King Street Center, KSC-NR-5700 201 South Jackson Street Seattle, WA 98104-3855


November 4, 2022

Michael S. Regan, Administrator
U.S. Environmental Protection Agency (EPA)
EPA Docket Center, OLEM Docket, Mail Code 28221T 1200 Pennsylvania Avenue NW
Washington, DC 20460
Submitted c/o www.regulations.gov

RE:	Docket ID No. EPA-HQ-OLEM-2019-0341-0001
CERCLA Hazardous Substances: Designation of PFOA and PFOS

Dear Mr. Regan:

Thank you for the opportunity to comment on the EPA’s proposed designation of perfluorooctanoic acid (PFOA) and perfluorooctanesulfonic acid (PFOS), including their salts and structural isomers, as hazardous substances under the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA). We appreciate the EPA’s work to protect human and environmental health by addressing these pervasive and persistent chemicals found in common products.

The King County Department of Natural Resources and Parks (DNRP) oversees King County’s Wastewater Treatment Division (WTD) and the King County Solid Waste Division (SWD). WTD serves over 1.8 million people within a 424 square mile service area and has three regional treatment plants and two smaller treatment plants. In 2021, King County’s wastewater plants treated a combined daily average of 183 million gallons of wastewater and together produced over 28,000 dry tons of biosolids that were land applied to forests and farms in Washington as a beneficial soil amendment. SWD operates eight transfer stations, two rural drop boxes, and the Cedar Hills Regional Landfill, the only operational landfill in the county. It also has custodial responsibility for nine closed landfills.

DNRP supports regulations and programs that result in elimination and reduction of chemicals, including PFOA and PFOS, in the wastewater stream and at our landfills. We agree with the EPA’s “polluter pays” approach for manufacturers and users of these chemicals. Wastewater treatment systems should not be viewed as a source of PFOA and PFOS, since wastewater treatment processes do not produce these chemicals. Likewise, our solid waste system does not cause or promote the manufacture, use, or sale of PFAS chemicals, but rather they receive those contaminants in the waste streams generated by others.
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DNRP also supports controlling the sources and uses of these chemicals as the most efficient and effective mechanism to reduce exposure and hazards for humans and the environment. We encourage EPA to pursue an aggressive source control program and we pledge to be active partners in the effort. If the upstream sources are not addressed, people will be vulnerable to the dangerous effects of PFOA and PFOS in their homes and businesses, long before these chemicals make it to wastewater treatment plants and solid waste facilities.

We are concerned that attaching liability under CERCLA to wastewater treatment utilities and landfills could cause significant additional and unnecessary cost increases that will fall upon ratepayers including many low-income and vulnerable communities. We urge EPA to require that the actual sources (manufacturers and users) of PFOA and PFOS bear the cost of eliminating these chemicals from the environment, and to avoid unfairly placing those costs on utility ratepayers and communities.

Because wastewater treatment plants are not a source of PFOA and PFOS, we request that the EPA clarify and confirm that two existing wastewater activities, the “normal application of
fertilizer” and “federally permitted releases,” are excluded from CERCLA liability. Specifically, we request the following:
· Clarify or confirm in regulations at 40 CFR 117.12 that CERCLA’s “federally permitted release” exclusion applies to discharges from publicly owned treatment works (POTWs) covered by a National Pollutant Discharge Elimination System (NPDES) permit.
· Promulgate a regulation formalizing EPA’s stated position that land application of biosolids constitutes the “normal application of fertilizer” and is therefore not a “release” subject to CERCLA liability if done in accordance with the Part 503 regulations. Ensure a robust and extensive financial analysis of the impacts to local communities is part of this process. We are concerned that local governments, communities and ratepayers may face significant financial burdens from legal fees and the cost of corrective action if such a change is not made.
· Continue to work with states, local governments and water and wastewater utilities to develop PFAS strategies that achieve environmental objectives and prevent or mitigate undue risk to those entities for performing normal and federally permitted activities.

We also request an exemption for the discharge of leachate at landfills performed in compliance with federal or state law and all applicable permits. Doing so would focus CERCLA liability on the industries that created and profited from these hazardous substances and avoid those costs being passed along to ratepayers. We recognize that at some point and/or in some locations local governments will incur responsibility for cleaning up some of these chemicals but focusing on the originating sources will provide the greatest protections for public health and the environment and mitigate the cost for ratepayers.
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Thank you for your consideration of these comments. We also look forward to working with EPA and others, including Washington’s Congressional Delegation, to implement source control and undertake other efforts that will prevent or mitigate the impacts of PFOA and PFOS to the environment and public health.
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Christie True Director
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