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Metropolitan King County Council
Committee of the Whole

STAFF REPORT

	Agenda Item:
	8
	Name:
	Andy Micklow

	Proposed No.:
	2022-0354
	Date:
	December 7, 2022



SUBJECT

Proposed Ordinance 2022-0354 would adopt the King County 2022-2025 Equal Employment Opportunity/Affirmative Action Plan. 

SUMMARY

To comply with federal contracting requirements and to ensure equal opportunity for all persons, the King County Code directs county departments to establish and maintain an Equal Employment Opportunity/Affirmative Action plan.[footnoteRef:1] King County Code requires the Executive to transmit the plan by June 1 (of every fourth year, commencing in 2018) and the Council to approve, modify, or reject the transmitted plan by January 1. It also requires the Executive to transmit a new four-year plan to the Council within twelve months of the publication of appropriate data from the ten-year United States census.  [1:  K.C.C. 3.12.180] 


Proposed Ordinance 2022-0354 would adopt the 2022-2025 Equal Employment Opportunity/Affirmative Action Plan ("the EEO/AA Plan") for executive departments as well as the Department of Assessments, Department of Elections, and the Prosecuting Attorney's Office. According to the accompanying transmittal letter, "the complete 2020 United States Census data, central to putting together the new plan, was not available until mid-September 2021." The EEO/AA plan was transmitted to Council on September 8, 2022, thus meeting the transmittal deadline prescribed in the King County Code. The Council must act before January 1, 2022, to avoid any risk of non-compliance with federal contracting requirements.  

BACKGROUND 

Federal Requirement of an Affirmative Action Program. The Code of Federal Regulations (CFR) requires its nonconstruction contractors who meet specific criteria2 to develop and implement a written affirmative action program pursuant to certain federal contracting requirements mentioned below. The CFR describes an affirmative action program as: 

“[…] a management tool designed to ensure equal employment opportunity. A central premise underlying affirmation action is that, absent discrimination, over time a contractor’s workforce, generally, will reflect the gender, racial, and ethnic profile of the labor pool from which the contractor recruits and selects.”[footnoteRef:2]  [2:  41 C.F.R. 60-2.10(a)(1)] 


Affirmative Action programs include a diagnostic component as well as action-oriented programs. The diagnostic component details quantitative analysis that evaluates the composition of the work force of the contractor and compares it to the composition of the relevant labor pools.[footnoteRef:3] The action-oriented programs include practical steps designed to address any shortcomings in the data. The intent is to create an affirmative action program that is, as stated in the CFR, “more than a paperwork exercise” and includes policies, practices, and procedures that ensure that all qualified applicants and employees have an equal opportunity for recruitment, selection, and advancement.[footnoteRef:4]  [3:  41 C.F.R. 60-2.10(a)(1)]  [4:  41 C.F.R. 60-2.10(a)(3)] 


According to federal regulations, affirmative action programs must include an organizational profile, a job group analysis, placement of incumbents in job groups, determining availability, comparing incumbency to availability, placement goals, designation of responsibility for implementation, identification of problem areas, action-oriented programs, and periodic internal audits.[footnoteRef:5]  [5:  41 C.F.R. 60-2.10(b)] 


Relationship to Initiative 200. In 1998, state voters approved I-200. The initiative amended the Revised Code of Washington Title 49.60 and reaffirmed the prohibition of discrimination as well as the granting of preferential treatment on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, education, and contracting.[footnoteRef:6]  [6:  In 2019, Washington voters rejected Referendum 88, which would have implemented the affirmative action measure passed by state lawmakers (Initiative 1000) to reinstate affirmative action for public contracting, employment, and education. ] 


In response to the initiative, the County ceased using affirmative action tools that could be construed as providing preferential treatment. These tools included selective certification, supplemental affirmative action recruitment, targeted internships, and targeted apprenticeships for women and minorities. However, concurrent general and targeted recruitment is allowable under I-200 as well as any actions that must be taken to establish or maintain eligibility for federal programs. 

King County Requirement of an Equal Employment Opportunity/Affirmative Action Plan (EEO/AA). The King County Code (K.C.C.) requires the Executive to transmit the plan by June 1 (of every fourth year, commencing in 2018) and the Council to approve, modify, or reject the transmitted plan by January 1. It also requires the Executive to transmit a new four-year plan to the Council within twelve months of the publication of appropriate data from the ten-year United States census.[footnoteRef:7]  [7:  K.C.C. 3.12.180.E.] 


In addition, the code outlines expectations for the EEO/AA plans when submitted. They are to include detailed county workforce statistics analyzing comparisons of women, persons of color and persons with disabilities across departments, job groups, and labor force, analysis of race and gender, discrimination complaints, and methodologies by which that data is developed. The plans should also include placement goals for job groups,[footnoteRef:8] department implementation plans, and a summary of results from the prior affirmative action plan (including an evaluation as to effectiveness of department activities).[footnoteRef:9]  [8:  K.C.C. 3.12.180.C.2. A placement goal shall equal the labor force availability rate. Placement goals are used to measure progress toward achieving equal employment opportunity. Placement goals may not be quotas, which must be met, nor do they create set-asides for specific groups. ]  [9:  K.C.C. 3.12.180.C. ] 


ANALYSIS

Proposed Ordinance 2022-0354 would adopt the King County 2022-2025 Equal Employment Opportunity/Affirmative Action for executive departments as well as the Department of Assessments, Department of Elections, and the Prosecuting Attorney's Office. The EEO/AA plan was transmitted to Council on September 8, 2022, meeting the transmittal deadline in K.C.C. Chapter 3.12. 

The EEO/AA Plan outlines goals and objectives to attract and retain a diverse workforce reflective of the community. Plan participants include executive branch departments as well as the Department of Assessments, the Department of Elections, and the Prosecuting Attorney's Office which are headed by separately elected officials. It responds to reporting requirements in the Code of Federal Regulations and King County Code. The requirements in K.C.C. Chapter 3.12 are summarized below.

1. Information related to County workforce statistics.[footnoteRef:10]  [10:  DHR recognizes that the EEO/AA Plan uses federal terminology and categories that may not reflect the most current thinking on gender, identity and the County's categorization of its workforce. They also acknowledge that definitions of gender continue to evolve and will be working on ways to include a discussion of that in future plans. ] 


Table 1 notes where the required workforce data can be found in the 2022-2025 EEO/AA Plan. County workforce data was obtained by profiling the workforce by EEO job category and by vacancy reporting by prior workforce availabilities.




Table 1. Plan Requirements Related to County Workforce Statistics

	Code Requirement 
K.C.C. 3.12.180.C.1.
	
	Attachment A Page Number

	
	
	

	a. a comparison of labor force availability for women and persons of color to the county's actual labor force for women and persons of color as a summary across all departments. The plan shall also compare labor force availability for women and persons of color to the county's actual labor force for women and persons of color by departments and job group. The plan shall also summarize the percentage of total goal setting areas which meet or exceed the labor force availability rate;
	
	Pages 21-22 and Appendix C starting on page 50


	b. a summary of the county work force by job group and by race and gender;

	
	Appendix C

	c. a discussion of the methodology by which the labor force availability and county work force data is developed and a listing of the county job classifications that are included in each job group;

	
	Pages 18-20

	d. the total number of persons with disabilities in each job group within the county work force and the total number of persons with disabilities by department voluntarily reported by individuals for equal employment opportunity affirmative action purposes. The plan shall include the number of positions for which an accommodation is currently in effect;
	
	Pages 23-24

	e. the total number and percentage of employees by salary range and by race and gender. 
	
	Appendix D

	f. an analysis by race and gender of the positions filled by promotion during the prior plan period. 
	
	Pages 24-27

	g. a summary by year for the prior plan period on executive branch discrimination complaints by basis of complaint and complaint status. The summary shall also include data by department on the number of complaints filed by complaint type and the number of people filing complaints; and
	
	Pages 16-18; The number of complaints shared on pages 16-18 are unduplicated—one complaint per one complainant.

	h. historical data on the county work force by race and gender. 
	
	Pages 21-22


2. Placement goals for the plan period. 

K.C.C. Chapter 3.12 requires a placement goal to be established by race and gender for job groups within departments where the actual number of women and persons of color employed is less than projected by labor force availability. 

The transmittal letter states, "the workforce in executive branch departments is, on aggregate, above the percentages of employable workers by race and ethnicity found in the King County labor population for most racial and ethnic groups. However, as noted in the section detailing specific placement goals for the 2022-2025 plan, underrepresentation exists with some departments for select jobs or job groups. The 2022-2025 EEO/AA Plan calls for an annual placement goal whenever the representation within a job group for persons of color or women is less than would reasonably be expected given the availability of qualified persons in the relevant labor area as reported in the 2020 census." 

Of the total 840 potential goal areas for the 2022-2025 plan period, 722 (86 percent) are fully represented. For the remaining 118 goal areas where the County’s representation of persons of color and women are underrepresented when compared with those qualified and available in the workforce, departments have identified strategies to increase representation. Placement goals by department are included with the implementation plans beginning on page 30 of the EEO/AA Plan and in Appendix C to the Plan. 

3. Implementation plans for departments. 

K.C.C. Chapter 3.12 requires implementation plans for each of the departments including the activities proposed each year during the plan period to meet the department's placement goals; activities proposed during the plan period by year to recruit, retain and promote women and persons of color in the work force; and activities during the plan period, by year, that each department will undertake to increase its hiring, retention and promotion of persons with disabilities.

The 2022-2025 EEO/AA Plan includes implementation plans that outline the activities that county departments and the Prosecuting Attorney's Office intend to take over the plan period to ensure equal employment opportunity.[footnoteRef:11]  [11:  The 2022-2025 EEO/AA Plan, Section V, Subsection E, page 29. ] 


Implementation activities are listed for the plan period, but not by each year. Executive staff state, "the intent of this plan was to focus on providing a bigger picture approach, because we do provide a detailed plan when doing our annual progress updates/reports, which are all about recruitment, hiring, and retention strategies. Moreover, we don’t really know how strategies and plans may change each year, which makes it hard to predict."

Activities related to increasing hiring, retention, and promotion of persons with disabilities are not included in the implementation plan section. Executive staff state, "Page 204 talks about our Supported Employment Program, which works very closely with our HR teams to assess needs and develop strategies to meet those needs. Department strategies change every year base on various factors, which is why the annual progress report is usually where this detailed information is provided." 

4. A summary of the results of the prior affirmative action plan. 

The 2018-2021 EEO/AA Plan had 462 defined goal areas across all departments.[footnoteRef:12] At the beginning of the plan period, 419 of the 462 (91 percent) placement goal areas were fully represented. For the remaining 43 placement goal areas (or 9 percent) where the county's representation of persons of color and women were underrepresented compared to those qualified and available in the workforce, the departments set strategies to increase representation. DHR's analysis shows that by the end of the plan period the number of placement goal areas with full representation of persons of color and women increased from 419 to 422.  [12:  Seven race and gender groups (Black, Asian, Native American, Hispanic, Pacific Islander, Two or More Races and Women) had 66 areas of employment opportunity by department job groups.] 


An evaluation of department implementation activities can be found on pages 44 and 45 of the 2022-2025 EEO/AA Plan. More detailed information on the 2018-2021 EEO/AA Plan is included in the Progress Report filed with Council in June 2022[footnoteRef:13]. [13:  2022-RPT0071] 


According to DHR, departments faced a variety of ongoing challenges during the 2018-2021 plan period, such as the COVID-19 pandemic and difficult recruiting challenges. They note that the "pandemic required departments to change how they approached recruiting and implement strategies to hire internal candidates who faced layoffs because of budget shortfalls" (page 43). DHR indicates that despite these challenges there was still progress made toward diversifying the County's workforce. 

There are several requirements for information related to the prior plan period (2018-2021) that are not included in this section of the 2022-2025 EEO/AA Plan but are contained in the 2018-2021 Equal Employment Opportunity Affirmative Action Plan Progress Report submitted to Council in June 2022.

Reporting. K.C.C. Chapter 3.12 requires a progress report on each year's placement goals and implementation plans to the Council annually on June 1. Council can expect the first progress report on or before June 1, 2023.

AMENDMENT

Amendment 1 would replace the attached King County 2022-2025 Equal Employment Opportunity/Affirmative Action Plan transmitted on September 8, 2022, with an updated version that includes the 2018-2021 Equal Employment Opportunity Affirmative Action Plan Progress Report as an appendix. 

INVITED

· Dr. Gloria Ngezaho, Workforce Equity Manager, Department of Human Resources 

ATTACHMENTS

1. Proposed Ordinance 2022-0354 (and its attachments)
2. Amendment 1
3. Transmittal Letter
4. Fiscal Note
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