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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2022-0280.2 which would authorize the executive to enter into a lease agreement with Ardagh Glass Inc., passed out of committee on September 14, 2022 with a “Do Pass” recommendation. The Ordinance was amended in committee with Striking Amendment S1 as described in the Amendment section below.

Proposed Substitute Ordinance 2022-0281.2 which would make code changes to to allow the option to extend the lease term beyond ten years for county-owned financial investment properties, passed out of committee on September 14, 2022 with a “Do Pass” recommendation. The Ordinance was amended in committee with Striking Amendment S1 as described in the Amendment section below.




SUBJECT

An ordinance to authorize the executive to enter into a lease agreement with Ardagh Glass Inc. for county-owned financial investment properties located in 5409 Ohio Avenue S, 5427 Ohio Avenue S, and 5801 E Marginal Way S in the Georgetown neighborhood in Seattle; and a companion ordinance to amend King County Code related to financial investment properties.

SUMMARY

The county has been leasing county-owned financial investment properties along Ohio Avenue South to Ardagh Glass, Inc. and their predecessors since 1966 to support their glass manufacturing plant located across the street. The county properties serve as a raw materials production facility which includes staging and product distribution warehouses to support Ardagh’s glass manufacturing process. Ardagh also has two subtenants on the premises that provide key ingredients to the glass manufacturing process and that accept collected glass for recycling from King County, the City of Seattle, and other entities in and out of Washington state. The current lease between the county and Ardagh became effective in March 2011 and is set to expire in February 2023.

Proposed Ordinance 2022-0280 would authorize the executive to enter into a new lease agreement with Ardagh for a 10-year term with a 3% annual rent increase with an option to extend for another 10-year term. The extension is pursuant to Ardagh’s commitment to rebuild or shutdown one of their three active glass melting furnaces to make substantial improvements to air emissions. The proposed lease agreement would also include additional environmental terms in response to concerns raised by community members of Ardagh’s environmental impacts to surrounding communities. The proposed lease would bring revenues totaling approximately $40.5 million over the 10-year lease period. 

Proposed Ordinance 2022-0281, a companion ordinance would make code changes to allow the option to extend the lease term beyond ten years for county-owned financial investment properties pursuant to tenant’s commitment to make capital improvements.

This is the second briefing on the proposed ordinances. Updates to the staff report are reflected in BLUE font. Council staff has prepared striking amendments and corresponding title amendments for both proposed ordinances to make technical changes and corrections.

BACKGROUND

Harbor Bonds / Financial Investment Properties.  On September 25, 1910, the King County Board of Commissioners approved a resolution placing a measure on the November 1910 ballot to determine whether the county should issue bonds to pay for the improvement and enlargement of county harbors. Subsequently, on November 8, 1910, the voters approved the ballot measure authorizing the issuance of bonds "for the purpose of the improvement and enlargement of harbors of King County."

A total of $1,750,000 of such bonds were issued during 1911 and 1912. The proceeds of the bonds were used to purchase properties as potential public sites for wharves and docks along the Lake Washington Ship Canal and the Duwamish Waterway (“Harbor Bonds Properties”) and make improvements in these areas. In light of the general development of the City of Seattle Harbor occurring after the acquisition of the Harbor Bonds properties, the dedicated purposes were no longer needed. As a result, the county has classified Harbor Bonds properties as financial investment properties that have been developed and improved for commercial and industrial uses under long term leases. It should be noted that the last of the bonds were redeemed in 1931 and the county has no remaining indebtedness on the bonds. 

K.C.C. Section 4.56.075.A states that financial investment properties are “currently not needed for county use but are held to provide a financial return to the county, and it is the ultimate objective of the county to dispose of this type of property, and disposal should not occur until optimal market conditions exist for maximizing financial return to the county.”

Disposition of Harbor Bonds / Financial Investment Properties.  In August 2006, the council adopted Ordinance 15570 to place a ballot proposition to allow the county to sell the Harbor Bonds properties with the stipulation that the proceeds be used to support county capital purposes. Subsequently, in November 2006, King County voters approved the proposition (Proposition 1). The proposition also required that no Harbor Bond properties “can be sold for less than its fair market value or a value that reflects the income producing analysis required in KCC 4.56.075[footnoteRef:1] [financial investment property], whichever is greater.”   [1:  KCC 4.56.075 includes the requirements relates to the definition and sale of county financial investment properties.] 


Table 1 below provides the current inventory of the county’s financial investment properties. FMD has confirmed that all of the county’s financial investment properties were acquired from Harbor Bonds and there are no additional county properties anticipated to be designated as financial investment properties. Of the original ten financial investment properties, two have been sold in the last three years.[footnoteRef:2] [2:  (1) In March 2018, the council adopted Ordinance 18682 to approve a surplus sale of 1111 Fairview Ave North in the South Lake Union neighborhood of the City of Seattle for $5.6 million to TRC Maritime Properties and Marina, LLC (TRC).  (2) In August 2019, the council adopted Ordinance 18966 to approve a surplus sale of 7900 10th Avenue South in the South Park neighborhood of the City of Seattle for $1.0 million to the City of Seattle to be used as Duwamish Waterway Park.  Of note, upon the direction of the FMD Director, the parcel was removed from financial investment property designation and the surplus sale was not required to be sold for less than its fair market value or a value that reflects the income producing analysis.] 


















Table 1. Current Inventory of Financial Investment Properties.

	Area
	
	Property Address
	
	Current Status

	North Lake Union
	
	1301 North Northlake Way
	
	Lease with City Dock LLC
(Exp: August 2024)


	

Duwamish Industrial Sites



	
	5209 E Marginal Way S
	
	Lease with Manson Construction (Exp: July 2031)


	
	
	5225 E Marginal Way S
(3 parcels)

	
	Lease with Manson Construction (Exp: July 2031)

	
	
	5801 E Marginal Way S
(tax parcel 1924049002)
	
	Lease with Ardagh Glass, Inc. 
(Exp: February 2023)


	
	
	5427 Ohio Avenue S
(tax parcel 1924049043)
	
	Lease with Ardagh Glass, Inc.
(Exp: February 2023)


	
	
	5409 Ohio Avenue S
(portion of tax parcel 1924049051)
	
	Lease with Ardagh Glass, Inc.
(Exp: February 2023)


	
	
	5245 Ohio Avenue S
(portion of tax parcel 1924049051)

	
	Lease with United Western & Supply (month-to-month lease)





Ardagh Group, dba Ardagh Glass, Inc. (Tenant).  Ardagh Glass, Inc. (“Ardagh”) purchased the glass manufacturing business from Saint-Gobain Containers in 2014. The history of Ardagh and its predecessors can be traced back to 1842. Ardagh is a global supplier of recyclable, metal and glass packaging. Ardagh Group operates 65 metal and glass production facilities in 16 countries, employing 20,000 people with sales of approximately $10 billion.

According to Ardagh, their glass manufacturing plant on 5801 East Marginal Way in the Georgetown neighborhood of the City of Seattle has been in operation since 1931. The company states that they produce up to 1 million glass bottles per day and use a combination of virgin materials and recycled glass. According to a state report on glass recycling from 2020, Ardagh's Seattle location is one of only two glass manufacturing plants in Washington and 49 nationwide.[footnoteRef:3]   [3:  Source: https://www.ezview.wa.gov/Portals/_1962/Documents/rdcab/WashingtonsGlassHalfFullorHalfEmpty.pdf] 


The company employs 345 individuals of which 75% live in King County and more than 94% are union-represented employees.[footnoteRef:4] Based on the company’s 2021 Equal Employment Opportunity (EEO) Report, 69% of the total number of employees are persons of color. [4:  Source: https://www.ardaghgroup.com/theme2019/files/ardagh-infographic.pdf.] 


The same state report cited above indicated that, as of 2020, one of Ardagh's subtenants on the county-owned property, Strategic Materials, Inc. was the only recycled glass processor located in Washington.[footnoteRef:5] The report indicated that in 2019, Strategic Materials received 131,000 tons of glass, of which 60 percent was from Washington state. Of note, Executive staff indicate that Strategic Materials recycles all of the King County Solid Waste Division's estimated 465 tons of recycled glass generated per day and the company website indicates it recycles all of the glass received from the City of Seattle, as well. Council staff have inquired what is included in the county figure, as it appears higher than figures provided elsewhere. [5:  Executive staff indicate that they are aware of one other recycler, Trivito, which has a highly specialized business taking recycled glass and making it into filters for pools and material for sandblasting. The volumes of recycled glass received by Trivito, however, are unclear.] 


Ardagh’s Leasing of County-owned Properties.  The county has been leasing county-owned financial investment properties along Ohio Avenue South to Ardagh Glass, Inc. and their predecessors since March 7, 1966 to support their glass manufacturing plant located across the street (see map in Figure 1 below). The properties serve as a raw materials production facility which includes staging and product distribution warehouses to support Ardagh’s glass manufacturing process.

In October 2013, the council adopted Ordinance 17679 which authorized the executive to enter into a new lease agreement (2012 Lease) with Saint-Gobain Containers, Inc., Ardagh’s predecessor, to continue use of the county-owned properties. The lease included sublease arrangements with J.A. Jacks & Sons, Inc., a limestone producer, and eCullet, a provider of glass chips known as “cullet” for use of the leased premises. (Note that the sublease with eCullet was transferred to Strategic Materials, Inc. after acquisition). Each of the subtenants provide key ingredients to the glass manufacturing process. The initial lease term was from March 2011 through February 2021. The initial base rent of the lease was approximately $670,000 per year but increased to $727,000 per year with the first amendment to the 2012 Lease, which went into effect on January 1, 2017.

To provide more certainty to the county and Ardagh during the negotiation of a new lease and to prevent Ardagh from going into holdover status, the county and Ardagh agreed to four additional amendments to the 2012 Lease to extend the existing lease to February 1, 2023. The amendments also added a provision for the county to collect the new base rent amount included in the new lease agreement retroactive to February 2021 (the 2012 Lease expiration date) should the county and Ardagh agree to a new lease agreement. This issue is further discussed in the Analysis – Fiscal Impact section of the staff report below.

Lower Duwamish Waterway – EPA Superfund Site.  The properties that are subject to the proposed lease agreement with Ardagh are located along the Lower Duwamish Waterway (LDW), which in 2001 was designated as a Superfund site by the U.S. Environmental Protection Agency. Superfund sites are eligible for a special federal cleanup program due to the severity of its contamination. The EPA order noted that the LDW has served as Seattle's major industrial corridor since the early 1900s and that industrial uses of and along the waterway have been extensive for nearly a century. Contaminants found in the waterway listed in the EPA order include, but are not limited to, PCBs (polychlorinated biphenyls), arsenic, PAHs (polycyclic aromatic hydrocarbons), chlorinated dioxins & furans, metals, and phthalates.[footnoteRef:6] The site is approximately the 5.5-mile portion of the ‘end’ of the Duwamish River which flows into Elliott Bay.  [6:  Source: https://ldwg.org/wp-content/uploads/2018/11/AOC_final.pdf] 


The EPA is responsible for administering the cleanup of sediments in the LDW, and the Washington State Department of Ecology is responsible for controlling sources of pollution to the Waterway. The Lower Duwamish Waterway Group (LDWG) is a public-private voluntary partnership between the county, the Boeing Company, the City of Seattle, and the Port of Seattle to coordinate the EPA-led cleanup of the LDW since 2001 and continues to lead the cleanup efforts of the LDW.

Environmental Permits. Executive staff indicate that Ardagh's primary environmental permits are for air, stormwater, and wastewater. Descriptions of Ardagh's permits and available information on recent compliance are discussed below.

Industrial Stormwater Permit.  The federal Clean Water Act prohibits anybody from discharging pollutants through a point source into a "water of the United States" unless they have a National Pollutant Discharge Elimination System (NPDES) permit. The permit contains limits on what you can discharge, monitoring and reporting requirements, and other provisions to ensure that the discharge does not hurt water quality or people's health. In accordance with the Clean Water Act, the State of Washington requires any facilities engaged in industrial activities to obtain permit coverage if stormwater from the facility discharges to a surface waterbody[footnoteRef:7] or to a storm sewer system that discharges to a surface waterbody. To that end, Ardagh obtained Industrial Stormwater General Permit No. (or NPDES Permit No.) WAR001134 issued by the Washington State Department of Ecology (DOE) authorized by the EPA. [7:  Surface waterbody includes lakes, rivers, ponds, streams, inland waters, saltwaters, and all other surface waters and water courses within the jurisdiction of the state of Washington.] 


The DOE's 2019 Lower Duwamish Waterway Source Control Status Report[footnoteRef:8] which reports on the source control activities by the LDWG indicated: [8:  Source: https://apps.ecology.wa.gov/cleanupsearch/document/108394.] 


· Ardagh was not in compliance during the May 2019 Seattle Public Utilities (SPU) source control inspection and six corrective actions were identified but was in compliance during the follow-up up inspection in June 2019.

· Stormwater compliance inspections by DOE showed that:
· Significant amounts of sediment and debris accumulation was observed in several locations in March 2019. DOE noted at the March inspection that Ardagh is working with a consultant to address level 3 corrective actions for turbidity, copper, and zinc and needed to continue to investigate sources of sediment and debris and implement additional best management practices to address those sources.

· At the July 2019 inspection, DOE indicated that some sediment and debris was present in the Strategic Materials area but that all areas appeared noticeably cleaner than in the previous inspections. Ardagh identified two sections of collapsed storm system pipe that could be contributing sediment to stormwater discharges. One was replaced and repairs for the other are planned. Ardagh installed an asphalt curved wall to reduce potential for direct stormwater discharges to the river.

· DOE observed a large amount of dust accumulation on top of the facility's silo that consisted of the various components that are mixed in the silo to manufacture glass (limestone, sand, soda ash, cullet, and various dyes). DOE attributed the dust accumulation issue to the fact that the dust collection system for the silo was old and no longer functioning properly and that Ardagh planned to replace the dust collection system by the end of October 2019.

· In response to an Ecology Administrative Order, Ardagh Glass implemented several source control actions (studies, plans, tests, etc.) for stormwater treatment options.

In addition to the SPU and DOE inspections, both J.A. Jacks & Sons, the Ardagh subtenant, and Ardagh were inspected by King County in November 2020.[footnoteRef:9] The J.A. Jacks parcel was found to be compliant and the inspection of the King County parcel on the Ardagh Group facility identified no maintenance needs.[footnoteRef:10] [9:  According to the 2020 King County Lower Duwamish Waterway Source Control Annual Report, the King County Facility Management Division (FMD) contracts with the Water and Land Resources Division  to perform water quality/business best management practice inspections and stormwater facility inspections on properties that are under FMD control.]  [10:  Source: https://your.kingcounty.gov/dnrp/library/2021/kcr3156-2020.pdf. ] 


Air Operating Permit.  Title V of the federal Clean Air Act requires that air operating permits are required of all major source of air pollution. A major source has the potential to emit more than 100 tons per year of any criteria pollutant (such as CO, SO2, NOx, VOC, particulate matter, etc.). Ardagh emits more than 100 tons per year of NOx (nitrogen oxides) and SO2 (sulfur dioxide) from their glass manufacturing process and, therefore, is required to obtain an air operating permit. The Puget Sound Clean Air Agency (PSCAA), an EPA-authorized agency for this region, issued to Ardagh a Title V Air Emissions Permit No. 11656.[footnoteRef:11] The permit includes pollution control requirements from federal or state regulations. The permit was issued to Ardagh on June 6, 2007 and expired on June 6, 2012. Executive staff state that Ardagh timely submitted a renewal application, and the existing permit is currently administratively extended until the new permit is issued. [11:  Source: https://www.pscleanair.gov/DocumentCenter/View/210.] 


PSCAA’s 2017 Statement of Basis report[footnoteRef:12] provides information on the latest permit conditions for Ardagh including its compliance history from June 2, 2002 through December 31, 2006 from PSCAA’s annual inspections. The report states that the PSCAA issued scores of violations for (1) failing to meet opacity limit requirements from its glass furnaces, (2) failing to meet recommended quality assurance procedures to meet opacity limits, (3) failing source tests, (4) failing to perform source tests, (5) failing to submit accurate and complete reports, and (6) burning oil in its glass furnaces without proper authorization. [12:  Source: https://www.pscleanair.gov/DocumentCenter/View/2917.] 


The report notes that all of the violations were either closed, a civil penalty was paid, or a settlement agreement resolving the violation (also known as a Consent Decree and Assurance of Discontinuance) was executed with the PSCAA. Most notably, on December 31, 2003, Ardagh paid civil penalties of $171,109 related to violations occurring prior to October 31, 2003 and another consent decree stipulated penalties of $1,000 per day ($2,000 per day after 30 days) for failing to conduct quarterly source tests, continuing to operate until a passing source test is conducted, failing to submit complete deviation reports, and failing to submit complete semi-annual and annual compliance certifications.

According to the report, as of January 1, 2007, the only outstanding enforcement issues involved failed source tests. Ardagh planned to install a cloud chamber scrubber on glass furnace No. 5 to control particulate matter (PM), and sulfur dioxide (SO2) emissions. The plan noted that this would be part of a 2-year pilot study and should the technology prove to be successful then additional cloud chamber scrubbers may be installed in accordance with the compliance schedule attached to the operating permit.

Of note, in 2010, the EPA filed a Clean Air Act settlement to reduce air emissions with Saint-Gobain (Ardagh’s predecessor) for all of their U.S. manufacturing plants, including the glass manufacturing plant in Seattle.[footnoteRef:13] The complaint alleges that Saint-Gobain constructed or made modifications to some or all of the 31 furnaces at the company's 15 facilities, resulting in increased emissions of NOx (nitrogen oxides) and SO2 (sulfur dioxide) and/or particulate matter (PM), without first obtaining pre-construction permits and installing required pollution control equipment. As part of the settlement, Saint-Gobain committed to spending more than $112 million on injunctive relief through 2018 to reduce emissions of NOx, SO2 and PM. [13:  Source: Saint-Gobain Containers, Inc., Clean Air Act Settlement | US EPA.] 


[bookmark: _Hlk113483827]Health Conditions on South Seattle’s Duwamish Valley.  On March 2013, University of Washington School of Public Health, Just Health Action[footnoteRef:14] and the Duwamish River Cleanup Coalition/Technical Advisory Group[footnoteRef:15] released a Cumulative Health Impacts Analysis (CHIA) report to document and quantify the Duwamish Valley’s environmental health status relative to other areas of Seattle.[footnoteRef:16] The report found that from an environmental exposures perspective, Beacon Hill / Georgetown / South Park (zipcode 98108) had the highest ranking for air pollution and for exposure to confirmed and suspected contaminated sites. This area also had one of the highest rankings in the city for unhealthy environmental effects, i.e., lack of access to a healthy built environment. Poor environmental scores combined with high ranks for social vulnerabilities (socioeconomic factors and sensitive populations) and a medium ranking for public health effects resulted in providing a firm basis for characterizing the Duwamish Valley as an area with disproportionate health impacts and environmental injustices. [14: ]  [15: ]  [16: ] 


Community Input to County on Ardagh Lease.  In October 2019, FMD Director Anthony Wright, along with Ardagh employees attended a community meeting held by the Georgetown Community Council. The meeting was attended by residents of the Georgetown and South Park neighborhoods of Seattle and the head of the Duwamish River Cleanup Coalition/Technical Advisory Group. Community members expressed concerns related to the environmental impacts of Ardagh’s glass manufacturing plant in the South Seattle Duwamish Valley. FMD also answered questions related to the county's lease negotiation process with Ardagh.

According to the Lease Property Summary, the proposed lease terms include specific environmental requirements, including upgrades to reduce air and water pollution and perpetual compliance with all environmental permits in response to concerns raised by community at the meeting. However, executive staff state that there has been no further engagement with the Georgetown Community Council since the October community meeting.

ANALYSIS

The Property.  The proposed lease agreement with Ardagh (PO 2022-0280) would lease three county-owned financial investment properties as listed in Table 2 below.  The properties are located in the Georgetown neighborhood of Seattle, across the street and directly west of Ardagh’s glass manufacturing facility, and directly east of the Duwamish River. Figure 1 on the next page provides a detailed map of the lease premises. The county-owned properties subject to the proposed lease are outlined in red, orange, green, and teal. Ardagh's manufacturing facility on non-county owned property is outlined in blue.

Table 2. County-owned Properties included in Ardagh Lease.

	No.
	
	Address (Parcel No.)
	
	Notes

	1
	
	5801 E Marginal Way S (tax parcel 1924049002)
	
	This parcel is currently being leased by Ardagh with a portion of the parcel subleased to Strategic Materials, Inc.[footnoteRef:17] The proposed lease agreement would continue this arrangement. [17:  The 2012 Lease included a sublease agreement with eCullet. The sublease was transferred to Strategic Materials, Inc. after SMI acquired eCullet. Council staff analysis is ongoing to confirm this with executive staff.] 


	2
	
	5427 Ohio Avenue S 
(tax parcel 1924049043)
	
	This parcel is currently being leased by Ardagh and subleased to J.A. Jacks & Sons, Inc. The proposed lease agreement would continue this arrangement.

	3
	
	5409 Ohio Avenue S 
(tax parcel 1924049051)
	
	A portion of the parcel which contained the former Icon Co. warehouse, and subsequently demolished by Ardagh, is currently being leased by Ardagh. The proposed lease agreement would also include the remaining portion of the parcel which currently contains the United Western & Supply warehouse, which would also be demolished by Ardagh as a condition of the proposed lease agreement.























Figure 1. Map of Lease Premises.

[image: ]
[image: ]
Source: Ardagh Group, Inc. (URL: https://www.ardaghgroup.com/theme2019/files/site_map.pdf)

Key Lease Terms.  Table 3 below highlights key terms of the proposed lease agreement with Ardagh with additional staff analysis.

Table 3. Key Terms of Proposed Lease with Ardagh

	No.
	
	Term

	1
	
	Duration:  10-year term with an option to extend for one additional 10-year term. Option to extend is pursuant to Furnace No. 3 rebuild or shutdown on or before December 31, 2025.


	2
	
	Rent:  $242,606 per month (which includes $215,000 of base rent plus $27,606 of leasehold excise tax) with an annual increase of 3%. This would be $4.08 per square foot annually. Other key provisions are included as follows:
· The first two months of rent would be abated.
· This would be an absolute triple net (NNN) lease.[footnoteRef:18] [18:  Absolute triple net (NNN) lease means that the tenant is responsible for the following: (1) monthly rent, (2) insurance premiums, (3) property taxes, and (4) building maintenance and repairs.] 

· The county would be allowed to adjust the rent after the fifth year based on fair market value with advanced notice to Ardagh.
· 

	3
	
	Operational Costs:  Ardagh would be responsible for all costs to operate the property.


	4
	
	Early Termination:  Early termination of the lease would be imposed if Ardagh ceases its operations at the leased premises or at its glass manufacturing facility or relocates its operations. Reduction of Ardagh’s workforce to less than 150 employees for 24 consecutive months would also qualify for early termination.


	5
	
	Demolition of Western United & Supply Warehouse: Ardagh would be allowed to perform demolition of the existing Western United & Supply warehouse. There is no timeline on when Ardagh would demo the warehouse, however, demolition plans must be approved by the county, and it should not take longer than 12 months. Rent would be reduced to $197,460 per month (which includes $174,992 of base rent plus $22,469 of leasehold excise tax) throughout the duration of the demolition. Any additional costs incurred by Ardagh from any changes to the initial demolition plan approved by the county would be credited to Ardagh for rent payments if the county agrees to the changes to the initial demolition plan.

Ardagh would be required to maintain the rail spur that exists adjacent to the United Western & Supply warehouse which is in disrepair. Executive staff state that the county does not intend to expend the financial resources necessary to repair and maintain this rail spur and Ardagh expressed a desire to use the rail spur in the future.

	6
	
	Insurance: Ardagh would be required to maintain professional liability insurance, business interruption insurance, commercial general liability insurance of limits no less than $5 million, commercial automobile liability insurance, worker’s compensation insurance, pollution liability coverage, and contractor’s insurance. In comparison, the 2012 Lease required Ardagh to include only commercial general liability insurance of limits no less than $1 million.


	7
	
	Subleases:  The proposed lease agreement would include sublease arrangements (included in Exhibit D) with J.A. Jacks & Sons, Inc. and Strategic Materials, Inc. for use of the leased premises. The sublease arrangements are also currently part of the 2012 Lease. Of note, executive staff state that Ardagh does not generate any profits from the sublease agreements.


	8
	
	Signs:  Ardagh would be prohibited from installing commercial sign, advertisement, notice, or other lettering in the leased premises. Executive staff state that Ardagh has been selling advertising on an old billboard on the leased premises without county consent or knowledge. This requirement would prohibit this practice moving forward.


	9
	
	Hazardous Materials and Environmental Compliance: The proposed lease agreement would relieve the county from representations or warranties relating to Hazardous Materials that may be situated on, in, under or adjacent to the leased premises.  Ardagh would also disclaim any and all representations or warranties in connection with any condition on, in or adjacent to the leased premises which might be determined to be Hazardous Materials Contamination. Of note, the proposed lease agreement includes a more detailed definition of “Hazardous Materials Contamination” in comparison to the 2012 Lease to avoid any ambiguity.

	10
	
	[bookmark: _Hlk111847228]Environmental – Furnace No. 3 Rebuild/Shutdown:  No later than June 30, 2023, Ardagh would be required to provide a written notice that by December 31, 2025 they would either rebuild or shutdown Furnace No. 3 to make substantial improvements to air emissions and continue future compliance of their Title V Air Operating permit. Ardagh would be required to provide a courtesy copy of either the rebuild plan or shutdown plan to the county. Ardagh’s failure to comply would result in an option for the county to terminate the lease. The furnaces are located in Ardagh-owned property and not on county-owned lease premises.

Executive staff state that Ardagh currently has three glass melting furnaces (Furnace Nos. 3, 4, and 5) in operation for their glass manufacturing operation. Furnace No. 1 was permanently shut down in 2013 and Furnace No. 2 was permanently shut down in February 2019. The following highlights the current status and future plans of the three active furnaces:
· Furnace No. 3’s last full repair was in February 2004 with partial repairs since then. It is subject to the proposed lease agreement and companion code change legislation to be either rebuilt or shutdown by December 31, 2025.

· Furnace No. 4’s last full repair was in October 2014, and it is not scheduled to be repaired any earlier than 2027.

· Furnace No. 5’s last full repair was in January 2002 with partial repairs since then. It is scheduled for a full repair to commence, and possibly be completed, this year.

As discussed in the Background section of this staff report, executive staff state that this lease term was included in response to concerns raised by the community members at the October 2019 community meeting.


	11
	
	Environmental – Compliance with Environmental Permits:  Option to extend the lease for another 10-year term would be conditioned on Ardagh coming into, and maintaining, continuous compliance with any environmental permits it holds now, or in the future, for its glass manufacturing facility.  

Ardagh would be required to provide the county with a semi-annual environmental Compliance Report to summarize each instance in which Ardagh exceeded any benchmarks or limitations in its environmental permits, or otherwise violated any conditions of any environmental permits, and whether each such instance constitutes a permit violation of the permit, authorization or approval in question. The Compliance Report shall also detail Ardagh’s progress on any ongoing corrective actions and on any infrastructure replacements at Ardagh’s glass manufacturing facility as required in the lease. Within 30 days following receipt of a Compliance Report with violation incidents, the county may require Ardagh to provide a report detailing how Ardagh plans to remedy the violation incidents. Within 30 days of receipt of a Corrective Action Report, the county shall provide Ardagh with written notice of any objection to their corrective action should Ardagh not act in accordance with good pollution control practices. In the event the county lodges an objection, the parties will engage in a good faith effort to resolve the county's objections. However, if the county is not satisfied with the resolution, a cure period and process would begin. 

If Ardagh has not completed action(s) to resolve the condition(s) in question by the end of the cure period, then the County may terminate the lease as provided. Termination of any permits by a permitting agency would result in an option for the county to terminate the lease.

As discussed in the Background section of this staff report, executive staff state that this lease term was included in response to concerns raised by the community members at the October 2019 community meeting.

	12
	
	Environmental – Stormwater Source Tracing:  Ardagh is preparing to install new stormwater treatment and make associated changes to the storm drain system for the lease premises and Ardagh’s glass manufacturing facility as corrective actions in accordance with the Ardagh’s Industrial Stormwater General permit. Before making changes to the existing storm drain system, and within one year after completing the planned changes to the storm drain system and installation of new stormwater treatment system, Ardagh is required to sample storm drain solids. The county would be provided an opportunity to approve the sampling plan and Ardagh would also disclose any relevant information and/or documents sought by the county to help determine potential sources of contamination to stormwater at the lease premises. According to the fiscal note, Ardagh would be spending at least $1 million to make the planned changes to the storm drain system.

[bookmark: _Hlk113473486]As discussed in the Background section of this staff report, executive staff state that this lease term was included in response to concerns raised by the community members at the October 2019 community meeting.



Fiscal Impact.  According to the fiscal note, the annual rent from Ardagh would increase by approximately 250% from $771,468 per year under the 2012 Lease to $2,644,500 per year for 2022 under the proposed lease agreement. The total revenue that the county would receive throughout the initial 10-year lease term is $40.5 million and would be entirely contributed to the General Fund. This total includes the 3% annual increase in base rent and the additional back rent retroactive to February 2021 as a condition of the amendments to the 2012 Lease. 

Retroactive Rent.  The retroactive rent, if the proposed lease becomes effective by February 2023, would be approximately $3.7 million. However, it was confirmed that there is uncertainty on whether the retroactive rent provision in the amendment to the 2012 Lease would survive the execution of the proposed lease, which states "The Parties agree that simultaneous with the Commencement Date, the 2012 Lease, and any subleases, licenses, or similar arrangements thereunder shall expire, and the Parties shall have no further rights or obligations thereunder, except for rights and obligations as expressly stated therein to survive such expiration." (Sec. 2.1). Council staff has prepared Striking Amendment S1 which would revise the proposed lease agreement to include the retoractive rent provision.

Consistency with County Policies.  
Strategic Climate Action Plan (SCAP).  As discussed in the Key Lease Terms section of the staff report, the executive has included three environmental accountability provisions in the proposed lease agreement in response to concerns raised by the community members at the October 2019 community meeting. Such lease terms are unique when compared to other county lease agreements. This prompted council staff to analyze whether the proposed lease agreement is consistent with the SCAP.
[bookmark: _Hlk113484406]
The SCAP is a five-year blueprint for county climate action, integrating climate change into all areas of county operations and work, and outlining the county’s priorities and commitments for climate action. The SCAP is organized into three core sections: (1) reducing greenhouse gas emissions (GHG); (2) sustainable & resilient frontline communities which focuses on climate equity and community driven actions as identified by the Climate Equity Community Task Force; and (3) preparing for climate change. Each section includes a set of priority actions for the next five years to meet the target of key performance measures. Table 4 below provides a list of SCAP priority actions that directly relate to the proposed lease agreement terms.








Table 4. Proposed Lease Agreement with Ardagh and 
Consistency with Relevant SCAP Priority Actions

	No.
	
	Description
	
	Analysis of Consistency

	GHG 4.7.4

	
	Research and develop green leasing recommendations. The county will research private and public sector models for “green leasing” incentives, standards, and requirements and make recommendations for provisions that could be tailored to leases for long-term tenants of county-owned properties and facilities. The intent of these provisions is to improve energy efficiency, reduce GHG emissions, and reduce water use by tenants of county-owned buildings and property. 
	
	Council staff has not confirmed whether FMD has begun work in researching and developing green leasing recommendations. The environmental terms, particularly the rebuild/removal of Furnace No. 3 could be categorized as a “green leasing” provision. However, as noted earlier, this provision was included by the executive in response to community concerns.

	GHG 5.2.1
	
	Develop circular economy framework. Global emissions are not falling fast enough and often the emissions that arise from how food and products are designed, made, and used are overlooked. Working across the supply chain will mean supporting a system that encourages designing out waste and pollution to reduce GHG emissions, keeping products and materials in use longer to retain their embodied energy, and regenerating natural systems to absorb and store more carbon in soil and products.
	
	Ardagh manufactures glass packaging using all of the glass collected in King County and the City of Seattle, as well as glass from in and out of Washington state.

	GHG 5.3.1
	
	Increase recycling rates for materials collected in King County. In 2016, King County’s recycling rate was 56%, and recent recycling rates have remained flat. As stated in its 2019 Comprehensive Solid Waste Management Plan, King County has an interim goal to reach a 70% recycling rate for materials collected in its solid waste service area (all cities in King County except Seattle and Milton). To begin to make progress on this action, the Re+ Plan (formerly the Zero Waste of Resources Plan) expected later this year will set out King County’s approach to increase the amount of material recycled and to measure progress on reuse, recycling, and disposal.

	
	As noted earlier, Strategic Materials, Inc., a subtenant of Ardagh's and located on the county-owned property, receives all of the glass collected in King County and the City of Seattle, as well as glass from in and out of Washington state.



As discussed earlier, a Cumulative Health Impacts Analysis (CHIA) report found that from an environmental exposures perspective the area surrounding Ardagh’s manufacturing facilities had the highest ranking for air pollution and for exposure to confirmed and suspected contaminated sites with disproportionate health impacts and environmental injustices. SCAP states that such “neighborhoods continue to face historic and current environmental injustices that have led to increased exposure, including underinvestment in public infrastructure that could reduce their exposure to environmental hazards.” SCAP’s sustainable & resilient frontline communities section was included to focus on climate equity and community driven actions as identified by the Climate Equity Community Task Force. The priority actions included in the current SCAP focuses generally on budiling capacity for communities to engage in policy making, capacity development, education of climate change, and emergency preparedness. As a result, there are no sustainable & resilient frontline communities priority actions that directly relate to the terms of the proposed lease agreement with Ardagh.

Real Property Asset Management Plan (RAMP).  The RAMP is a planning and policy document for the management of county real property assets managed by the Facilities Management Division. The current RAMP, adopted in 2020, reiterates K.C.C. 4.56.075 by committing to review the long-term agreement proposals of financial investment properties to increase their financial return. Council staff has determined that the terms of the proposed lease agreement is consistent with this policy.

Compliance with County Code.  Table 5 below provides an analysis on whether the proposed lease agreement with Ardagh complies with King County Code provisions related to leasing county-owned real property and handling financial investment properties.

Table 5. Proposed Lease Agreement with Ardagh and 
Compliance with King County Code

	No.
	
	K.C.C. Requirement
	
	Analysis of Compliance

	1
	
	K.C.C. 4.56.075.E requires that any existing leases for county-owned financial investment properties provide for rental adjustments at greater than three-year intervals, the revaluations required by an independent appraiser shall be performed no more than one year prior to the scheduled rental adjustment.

	
	Paragraph 3.2 of the proposed lease agreement would allow the county to conduct a fair market rental value adjustment on the fifth anniversary of the lease commencement date. Given that, the terms of the proposed lease agreement are consistent with this code provision.


	2
	
	K.C.C. 4.56.075.D requires that all financial investment properties with values of greater than $500,000 shall be valued by an independent appraiser.  

	
	Paragraph 3.2.2(a) of the proposed lease agreement would require the county to use a “disinterested” appraiser to conduct a fair market rental value assessment.


	3
	
	K.C.C. 4.56.075.F provide requirements related to appraisals of financial investment properties.
	
	Requirements related to appraisals included in Paragraph 3.2 of the proposed lease agreement are consistent with this code provision.


	4
	
	K.C.C. 4.56.075.I requires all lease renewals and extensions of financial investment properties be authorized by ordinance.

	
	The companion code change legislation (PO 2022-0280) serves to comply with this code provision.

	5
	
	K.C.C. 4.56.160.A. requires that all leases of county real property shall be based on fair market rental value and all leases shall be awarded upon the best terms and conditions available to the county.

	
	According to the property summary, FMD marketed the lease premises in an open bid process with the assistance of Kidder Mathews, a commercial brokerage firm based in Seattle, to assess the fair market value to lease the properties. The proposed lease agreement, however, was a result of a direct negotiation.


	6
	
	K.C.C. 4.56.160.B and C requires that any new leases of county real property be awarded by competitive bidding unless the FMD determines it is advantageous to the county to negotiate without bidding. This section also provides the criteria for both competitive bidding and direct negotiation.

	
	According to executive staff, a competitive bid process was used to assess the fair market value to lease the properties but the proposed lease agreement, however, was a result of a direct negotiation.

	7
	
	K.C.C. 4.56.160.C.1 and 2 requires that FMD evaluate a bidder's historical compliance with environmental, worker safety labor, and human trafficking laws, rules and regulations to establish that the bidder is responsible. This requirement also applies to leases that are awarded on the basis of direct negotiations with interested parties without bidding.

	
	Attachment 5 to this staff report includes the King County Responsibility Lease Detail and Attestation Form completed by Ardagh. According to the completed form, Ardagh affirms their compliance with environmental, worker safety labor, and human trafficking laws, rules and regulations.


	8
	
	K.C.C. 4.56.180.A requires that lease of county real properties may not be longer than ten years with four exceptions.

	
	The proposed lease agreement would be for ten years with an option to extend for another ten years, which would be in effect 20 years. However, the proposed lease is not applicable to any of the exceptions in this code provision. Therefore, the executive has transmitted companion code change legislation, PO 2022-0281, to allow an additional exception consistent with the proposed lease agreement. Additional details are discussed in the Companion Code Change Legislation (PO 2022-0281) section of this staff report below.


	9
	
	K.C.C. 4.56.180.B requires the lessee of county real properties not improve or alter the leased property in any manner without the prior written consent of the county, but shall, before making improvements or alterations, submit plans and designs for the improvement or alteration to the county for approval.

	
	Paragraph 7 and 8 of the proposed lease agreement is consistent with this code provision.

	10
	
	K.C.C. 4.56.180.C requires any lease of county real property made for a period longer than 5 years to include a provision to adjust the rent every five years.
	
	Paragraph 3.2 of the proposed lease agreement would allow the county to conduct a fair market rental value adjustment on the fifth anniversary of the lease commencement date. Given that, the terms of the proposed lease agreement are consistent with this code provision.


	11
	
	K.C.C. 4.56.180.D requires any lease of county real property be based upon fair market rental value.
	
	According to the property summary, FMD marketed the lease premises in an open bid process with the assistance of Kidder Mathews, a commercial brokerage firm based in Seattle, to assess the fair market value to lease the properties.


	12
	
	K.C.C. 4.56.180.E requires any lease of county real property authorization by the county in writing for any assignment or subleases.

	
	Paragraph 16 of the proposed lease agreement allows sublease agreements with J.A. Jacks and Sons, Inc. and Strategic Materials, Inc. and is consistent with this code provision.





Alternatives Analysis.  K.C.C. 4.56.075.A states that “financial investment properties are currently not needed for county use but are held to provide a financial return to the county and it is the ultimate objective of the county to dispose of this type of property.” It also states that “disposal should not occur until optimal market conditions exist for maximizing financial return to the county.” Executive staff stated that there was no consideration of selling the financial investment properties to Ardagh primarily because of the environmental issues associated with Ardagh’s glass manufacturing operations. Council staff analysis is ongoing to determine if the executive conducted an appraisal of the financial investment properties as required by K.C.C. 4.56.075.

According to the Lease Property Summary, FMD marketed the financial investment properties in an open bid process with the assistance of Kidder Mathews, a commercial brokerage firm based in Seattle. Several bids were received, including from Ardagh. The competing offers were all from regional or national merchant developers who submitted proposals to demolish the existing structures and redevelop the properties into industrial distribution centers, which, based on the location of the properties in the SoDo/Georgetown industrial marketplace, would likely be considered the highest and best use. The Lease Property Summary stated that the competitive environment provided leverage for negotiating a fair market transaction with Ardagh. Table 6 below list the base rent offers received from other bidders.


Table 6. Base Rent Offers Received During Open Bid Process.

	Bidder
	
	Final Offer
(PSF Annually)

	Trammel Crow
	
	$3.48

	Dermody Properties
	
	$4.20

	Bridge Development
	
	$3.03

	Panattoni Development
	
	$4.38

	Ardagh
	
	$4.08

	Average
	
	$3.83




Solid Waste Implications.  As noted earlier, Strategic Materials, Inc., a subtenant of Ardagh's and located on the county-owned property, receives all of the glass collected in King County and the City of Seattle, as well as glass from in and out of Washington state. The proposed lease would include the requirement that the subtenant arrangements continue.

Council staff inquired about the expected impacts on glass recycling capacity statewide if Ardagh opts to permanently cease operations of Furnace No. 3 instead of rebuilding it. Executive staff indicated that further information would be needed on the capacity of the furnace and how the change in capacity would impact specific Ardagh clients and customers. Generally, executive staff note that there would likely be a shift in glass toward a less circular, more linear approach with the glass being repurposed only once (e.g., used for sandblasting material) or going direct to end of life.

Greater impacts, however, would be expected if the proposed lease was ultimately not approved and it resulted in Ardagh and its subtenants ceasing operation in King County. executive staff indicate that there would be potential glass recycling implications statewide, as well as impacts to the capacity at the Cedar Hills Regional Landfill and with greenhouse gas emissions. In this scenario, according to executive staff, the county would need to work with haulers to message to consumers that glass is no longer recyclable in Washington state and to throw the glass in the trash or reuse it. If glass were to be disposed instead of recycled over the next 18 years, executive staff estimate this could lower the life of the landfill by approximately 200 days. Additionally, executive staff note that not recycling glass would result in a missed opportunity for greenhouse gas emissions reductions and estimate that every 33,000 tons of glass recycled per year is equivalent to reducing emissions by 9,900 MTCO2e or reducing emissions from 1.1 million gallons of gasoline.

Companion Code Change Legislation (PO 2022-0281).  Accompanying the proposed lease agreement with Ardagh, the executive has also transmitted a proposed ordinance that would make the changes to King County Code Section 4.56.075 related to financial investment properties.

The proposed lease agreement with Ardagh includes a 10-year lease term with an option to extend for an additional 10 years, which in effect would be a 20-year term. Currently, King County Code does not allow lease terms beyond 10 years for any county-owned real property unless it meets the conditions of four exceptions in K.C.C. 4.56.180.A. None of the exceptions would be applicable to the proposed lease agreement with Ardagh. To support the terms of the proposed lease agreement, the executive has transmitted the proposed code change legislation (PO 2022-0281) which would add an additional exception only for financial investment properties.

The proposed code change legislation would add an exception to allow the county to extend lease terms beyond 10 years (not to exceed 20 years) for financial investment properties if the lessee is (a) the owner of the  adjacent manufacturing facility and agrees to implement modifications and improvements to enhance the environmental performance of the adjacent manufacturing facility, and (b) the extension of the term is necessary to amortize the cost of the modification and improvements for the lessee.[footnoteRef:19] [19:  Of note, one of the four exceptions to allow lease terms to extend beyond ten years is a lease that supports the expansion of an adjacent facility that is both owned by the county and is also leased by the same lessee (K.C.C. 4.56.180.A.1). The provision also allows the extension to be one-time and not exceed 35 years. This exception would not apply to the proposed agreement with Ardagh since the county does not own the adjacent facility. The language of the proposed code change legislation (PO 2022-0281) was a derivation of this exception provision.] 


The proposed lease agreement with Ardagh includes terms that would require Ardagh to either rebuild or shutdown Furnace No. 3 to make substantial improvements to air emissions. Furnace No. 3 is located in the property that is currently owned by Ardagh and is adjacent to the county-owned property.

Council staff analysis has determined that the proposed code change legislation is necessary to meet the terms of the proposed lease agreement with Ardagh. Moreover, in agreement with the executive’s approach, adding this exception to financial investment properties only (in K.C.C. 4.56.075) rather than to all county-owned real properties (in K.C.C. 4.56.180) would narrow the scope of this exception provision to only two other lease agreements where the lessees of those two lease agreements are not manufacturing entities.[footnoteRef:20] [20:  Currently Manson Construction and City Dock LLC are the other tenants of the county’s remaining financial investment properties.] 


Timing.  The 2012 Lease (current lease with Ardagh), as amended by the parties, is set to expire in February 2023. As per the terms of the proposed lease agreement, the lease becomes effective once it is approved by council and the lease has been executed by both parties. There are no other deadline requirements included in the terms of the proposed lease agreement.  

According to the Lease Property Summary, the executive is requesting the council to consider an expedited consideration of the proposed lease agreement “to allow time to finalize permits for select on-site demolition and to activate environmental protections and rent increases negotiated into the lease.” Executive staff further state that the United Western & Supply warehouse is in very poor condition including a partially collapsed roof and although the property is secured with fencing, FMD considers the structure to be a safety hazard. Therefore, executive staff state it is important to commence demolition of the warehouse as soon as possible. It is FMD’s understanding that Ardagh has assembled cost estimates and has applied for a demolition permit, however, a demolition schedule will not be established until the new lease has been approved by Council and fully executed.

Legal Review.  Council’s legal counsel has completed review of both the proposed lease agreement with Ardagh and the companion code change legislation.

AMENDMENT

Proposed Ordinance 2020-0281.  Striking Amendment S1 would do the following:
· Make corrections to the property addresses in the Statement of Facts and Section 1;
· Expand the Statement of Facts to make reference to the companion code change legislation (Proposed Ordinance 2022-0281); and
· Make the following changes to the lease agreement:
· Adds a new section to ensure Ardagh pays the new base rent amount included in the new lease agreement retroactive to February 2021 (the 2012 Lease expiration date) as per Amendment 2 of the 2012 Lease agreement. See language below:

[image: ]

· Modifies the non-discrimination section to be consistent with county charter. See modified language below:

[image: ]

· Makes other technical changes and corrections.

Title Amendment T1 would conform the title to Striking Amendment S1 and corrects property addresses.

Proposed Ordinance 2020-0281.  Striking Amendment S1 would do the following:
· Adds a Statement of Facts to state that the proposed ordinance was necessary to effectuate the lease agreement between Ardagh Glass Inc. and the county for county-owned financial investment properties; and
· Makes technical changes and corrections including adding Section 2 to modify K.C.C. 4.56.180 to resolve any ambiguities.

Title Amendment T1 would conform the title to Striking Amendment S1.
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