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Metropolitan King County Council
Budget and Fiscal Management Committee

STAFF REPORT

	Agenda Item:
	10
	Name:
	Erica Newman
Sam Porter

	Proposed No.:
	2022-0196
	Date:
	August 24, 2022



SUBJECT

A motion acknowledging receipt of the second of three reports on progress in addressing the legal system backlog that resulted from the COVID-19 pandemic as required by Ordinance 19318, Section 2, Proviso P4. 

SUMMARY

Ordinance 19318, the “COVID 8” supplemental budget appropriation, appropriated $42.5 million to address the legal system backlog resulting from the pandemic. Proposed Motion 2022-0196 would acknowledge receipt the second of three reports on the legal system backlog required by Ordinance 19318. The second report covers the period of July 27, 2021-March 31, 2022, and includes operational and COVID-19 backlog case updates and a discussion of barriers or system challenges to addressing the backlog and addressing new evictions. 
. 	
BACKGROUND 

The COVID-19 pandemic created backlogs in several case types for Superior and District Court. In June 2021, the Prosecuting Attorney’s Office (PAO) reported that the overall level of year-to-date felony filings was less than in 2018 and 2019 and that there was a backlog in the criminal justice system due to the operational impacts from COVID-19, which prevented some cases from resolving. At the time, PAO reported 6,450 pending felonies as compared to an average of 3,250 from January 2019 through March 2020. In addition, PAO reported a significant increase in the number of pending[footnoteRef:1] more serious offense (homicide, rape, domestic violence, robbery, shootings) from 1,700 such cases pre-COVID to an estimated 2,700 in June 2021.  [1:  Cases that have been filed by the PAO and are set for trial] 


In an effort to address the backlog of cases, PAO, Department of Public Defense (DPD), Superior Court, Department of Judicial Administration (DJA), and District Court requested funding in Ordinance 19318 (“COVID 8”) adopted by the Council on July 27, 2021. As shown in Table 1, Ordinance 19318 appropriated $42,460,00 to address the legal system backlog resulting from the pandemic.

Table 1. Legal System Backlog COVID 8 Appropriation
	Agency 
	Appropriation

	Department of Judicial Administration
	$3,643,000

	Department of Public Defense
	$10,661,000

	District Court 
	$4,398,000

	Prosecuting Attorney
	$12,862,000

	Superior Court 
	$10,896,000

	Total
	$42,460,000



Ordinance 19318 included a proviso (Ordinance 19318, Section 2, Proviso P4) to track progress in addressing the backlog. The proviso requires three reports. The first report only required a definition and discussion of how the backlog of criminal and civil cases being addressed with resources supported by Ordinance 19318 would be defined.  The second (due May 16, 2022) and third (due November 14, 2022) reports are to cover the period from July 27, 2021 through March 31, 2022 and from April 1, 2022 through September 30, 2022, respectively. These reports are required to report on positions supported by the ordinance, how much of the appropriation has been spent, data on backlogs, and a discussion of barriers or system challenges to addressing the backlog and addressing new evictions. 

The proviso withheld $600,000 from the budget of Office of Performance, Strategy, and Budget. Moneys are to be released in $200,000 increments upon the adoption of the motion acknowledging receipt of each report. 
Of this appropriation, $600,000 shall not be expended or encumbered until the office of performance strategy and budget transmits three reports on progress toward addressing the civil and criminal case backlog that resulted from the COVID-19 pandemic and progress on addressing new eviction cases after the state eviction moratorium is lifted.  Each report shall be transmitted with a motion that should acknowledge receipt of the report.  Each motion should reference the subject matter, the proviso's ordinance number, ordinance section and proviso number in both the title and body of the motion.
	The first report shall include a baseline definition of how the backlog of criminal and civil cases being addressed with resources supported in this ordinance (Proposed Ordinance 2021-0238) is defined in terms of the age of cases, when cases were filed and case types, or other relevant criteria, and how many cases meet the definition by case type for monitoring purposes.  The first report shall also identify a start date for tracking eviction cases.
	The executive should electronically file the first report and the motion required by this proviso no later than November 30, 2021, with the clerk of the council, who shall retain an electronic copy and provide an electronic copy to all councilmembers, the council chief of staff and the lead staff for the budget and fiscal management committee, or its successor.
 	The second and third report shall cover the periods from July 27, 2021, through March 31, 2022, and from April 1, 2022, through September 30, 2022, respectively, and include, but not be limited to, the following information from district court, the department of judicial administration, the prosecuting attorney's office, the department of public defense and superior court:
[bookmark: _Hlk111635391]	A.  A list of positions supported by this ordinance (Proposed Ordinance 2021-0238) for district court, the department of judicial administration, the prosecuting attorney's office, the department of public defense and superior court, by job type, the number of those positions that are vacant and the hire dates for all filled positions in the period covered by the report and the total since the July 27, 2021,
	B.  How much of the appropriation for district court, the department of judicial administration, the prosecuting attorney's office, the department of public defense and superior court this ordinance (Proposed Ordinance 2021-0238) has been expended as of the final day of the reporting period and the total since the July 27, 2021,
	C.  For superior court cases, the number of backlog cases as defined in the first report, and the number of backlog cases resolved, by charge and type of resolution,
	D.  For district court cases, the number of backlog cases as defined in the first report, and the number of backlog cases processed and removed from the system, and
	E.  The identification and discussion of barriers or system challenges to addressing the backlog or addressing new evictions.  The barriers and system challenges could be general or specific to a certain case type.
	Moneys shall be unencumbered in $200,000 increments upon adoption of the motion acknowledging receipt of each quarterly report is passed by the council.
	The executive should electronically file the second report and motion required by this proviso no later than May 16, 2022, and the third report and motion required by this proviso no later than November 14, 2022, with the clerk of the council, who shall retain an electronic copy and provide an electronic copy to all councilmembers, the council chief of staff and the lead staff for the budget and fiscal management committee, or its successor.
[bookmark: _Hlk95820237]Blake Appropriation.  In addition to the funding appropriated in Ordinance 19318, the Council also adopted Ordinance 19319 on July 27, 2021, which appropriated $19.5 million to address the funding needs resulting from the Washington State Supreme Court decision in State v. Blake.[footnoteRef:2] [2:  State v. Blake, 197 Wash. 2d 170, 174, 481 P.3d 521, 524 (2021)
] 



ANALYSIS
Proposed Motion 2022-0196 would acknowledge the receipt of the second COVID-19 Backlog Report as required under Ordinance 19318, Section 2, Proviso 4.  The report appears to be responsive to the requirements of the proviso. This staff report provides a breakdown of the contents of the report as required by each section of the proviso.
A. A list of positions supported by Ordinance 19318 for district court, the department of judicial administration, the prosecuting attorney's office, the department of public defense and superior court, by job type, the number of those positions that are vacant and the hire dates for all filled positions in the period covered by the report and the total since the July 27, 2021.

Appendix D to the report (pages 43-50) provides the full list of positions supported by Ordinance 19318. Table 2 below lists the number of vacant and filled positions supported by Ordinance 19318 as they appear in Appendix D. The report notes that most the of the vacant and filled positions referenced in Table 2 are term limited temporary (TLT).

Table 2. Positions supported by Ordinance 19318
	Agency
	Total filled positions
	Total vacant positions

	District Court
	10
	3

	DJA[footnoteRef:3] [3:  Includes 14 filled positions currently funded by Ordinance 19289.] 

	25
	3

	DPD
	15
	30

	Superior Court
	36
	10

	PAO
	49
	21

	Total
	135
	67



The report states that District Court hired an office and PC technician in October 2021, six clerks, and two commissioners between December 2021- January 2022.  The report lists two communication clerks and a training content coordinator position vacant as of March 31, 2022. All the positions listed in Appendix D for Superior Court are term-limited temporary (TLT) positions. Of the ten vacancies in Superior Court, two are plea court coordinators, one interpreter scheduler, three communications specialists, and the remaining four positions are technology related. The Department of Judicial Administration has three vacant TLT customer service specialist positions. The Prosecuting Attorney's Office has 21 vacancies including deputy PAO positions (one of which is an FTE), paralegals, and victim advocates. The Department of Public Defense has 30 vacant positions including five legal administrative specialists, two supervisor positions, two paralegals, two investigators, a mitigation specialist, and 18 attorneys, 16 of which are FTEs. 

B. How much of the appropriation for district court, the department of judicial administration, the prosecuting attorney's office, the department of public defense and superior court this ordinance (Proposed Ordinance 2021-0238) has been expended as of the final day of the reporting period and the total since the July 27, 2021.

Table 3 summarizes the amount expended as of March 31, 2022 for each of the agencies. According to the second COVID-19 System Backlog Report, District Court has expended $307,796 (about 7%) of the $4,398,000 that was appropriated under Ordinance 19318 as of March 31, 2022.  

[bookmark: _Toc101531628]Table 3. Appropriation expended as of March 31, 2022.
	Agency
	 Amount
expended 7/27/21 to 3/31/22

	District Court
	$      307,796

	DJA
	$      549,914

	DPD
	$      631,426

	Superior Court
	$ 2,469,351

	PAO
	$      738,522

	Total
	$ 4,697,009



C. For superior court cases, the number of backlog cases as defined in the first report, and the number of backlog cases resolved, by charge and type of resolution.
In the first report, the Superior Court pandemic-related backlog was defined as the number of pending cases filed exceeding the pre-pandemic volume, meaning that cases filed at any time are counted in the backlog totals. In addition to the filed cases, the criminal felony backlog includes unfiled felony referrals from law enforcement awaiting PAO filing decision. The current active pending caseload for Superior Court is provided in Table 10 on page 25 of the report and is shown in Table 4. 














Table 4. Superior Court Active Pending Caseload

	Reporting Category
	2019 Average
	Q3/21
	Q4/21
	Q1/22
	Q1/22 Difference in Pending from 2019

	Total[footnoteRef:4]  [4:  Includes RALJ (appeals cases).] 

	22,869
	21,128
	19,567
	19,610
	-3,259

	Criminal[footnoteRef:5]  [5:  Excludes RALJ (appeals cases).] 

	3,435
	5,510
	4,849
	4,808
	1,373

	Most Serious Felonies[footnoteRef:6] [6:  Homicides, sex crimes, robbery 1, assault 1 and 2. Also included in criminal. Appendix C in the report provides a full list of homicide and sex offenses. ] 

	948
	1,532
	1,478
	1,501
	553

	Civil
	8,674
	6,974
	6,234
	6,164
	-2,510

	Domestic
	4,477
	4,526
	4,317
	4,270
	-207

	Probate
	1,237
	1,285
	1,339
	1,355
	118

	Guardianship
	388
	491
	505
	348
	-40

	Adoption
	196
	269
	260
	272
	76

	Parentage
	248
	258
	255
	231
	-17

	Involuntary Treatment Act[footnoteRef:7]  [7:  Civil commitment. ] 

	235
	428
	535
	633
	398

	Juvenile Dependency
	563
	249
	241
	279
	-284

	Juvenile Termination 
	257
	278
	248
	224
	-33

	Other Juvenile[footnoteRef:8] [8:  Juvenile At Risk Youth, Child in Need of Service, others.] 

	109
	109
	120
	102
	-7

	Juvenile Truancy
	2,306
	361
	307
	625
	-1,681

	Juvenile Offender
	570
	319
	286
	233
	-337

	Unlawful detainer (evictions)[footnoteRef:9] [9:  Unlawful detainers are also included in civil counts.] 

	461
	505
	496
	571
	110



The report indicates that there is not a pandemic-related backlog in juvenile cases and most civil case types because trials and hearings for these matters continued to occur remotely, whereas criminal hearings and trials mostly remained in-person. The report states that, "while overall pending filed caseload is lower than baseline levels, the number of criminal pending cases was 40 percent higher at the end of March 2022, compared to baseline levels." Additionally, the most serious felonies, the most resource-intensive cases, were 37 percent higher than baseline levels.[footnoteRef:10] [10:  Most serious felonies include homicides, sex crimes, robbery 1, assault 1 and 2. The report indicates that DJA does not have the ability to track the category of Class A felonies separately, as was requested at the February 23, 2022, Budget and Fiscal Management Committee meeting.] 


The backlog for criminal cases, including the most serious felonies, has been impacted by Superior Court Emergency Orders 34 and 35 which suspended in-person trials from December 28, 2021 through February 11, 2022 in response to the Omicron variant of COVID-19. Pre-trial criminal hearings such as arraignments and omnibus hearings, plea hearings and sentencings were not interrupted by the trial suspension but the Omicron variant affected operations at the jail, which made it difficult for attorneys to meet with clients and delayed hearings. The report states that, because of the suspension of in-person trials, and limitations of video court for criminal proceedings, there "is a large backlog of thousands of criminal trials with serious charges such as homicide, sexual assault, and assaults with a weapon." The report states that, "the Court could only address the criminal backlog by diverting resources from the Court’s Civil and Family Law Departments to try only criminal cases." The Court added seven judicial officers with funding from Ordinance 19318 and increased the number of weekly trials from approximately 12 per week to 15 or more. 

Table 11 on page 26 of the report, as seen in Table 5, provides the number of cases resolved and resolution category, by case type, reported by quarter and compared to pre-pandemic volume. According to the report, "resolutions for the most serious felonies have remained substantially below pre-pandemic levels, though steadily increased over the last three quarters. Resolution volume for most serious felonies was about 20 percent lower in the first quarter of 2022 than in 2019."[footnoteRef:11] [11:  Page 26] 


























Table 5. Superior Court criminal cases resolved and resolution category

	Reporting Category
	2019 Average
	Q3 
2021
	Q4 
2021
	Q1 
2022

	Total Resolutions[footnoteRef:12] [12:  Excludes matters Filed with Clerk.] 

	12,945
	11,619
	10,755
	10,300

	Criminal[footnoteRef:13] Total Resolved [13:  Excludes RALJ (appeals) cases. ] 

	1,447
	1,298
	1,441
	1,103

	     Resolved by Jury Trial
	3.0%
	2.5%
	2.15%
	1.09%

	     Resolved by Non-Jury Trial
	0.4%
	0.6%
	0.97%
	0.18%

	     Resolved by Guilty Plea
	77.1%
	57.6%
	47.12%
	67.54%

	     Dismissal
	19.1%
	37.4%
	49.27%
	29.74%

	     Others
	0.5%
	1.9%
	0.49%
	1.45%

	Most Serious Felonies[footnoteRef:14] Total Resolved [14:  Homicides, sex crimes, robbery 1, assault 1 and 2. See appendix C for a full list of homicide and sex offenses..] 

	365
	207
	232
	290

	     Resolved by Jury Trial
	6.37%
	7.73%
	3.02%
	6.90%

	     Resolved by Non-Jury Trial
	0.14%
	0.97%
	0.00%
	0.00%

	     Resolved by Guilty Plea
	78.90%
	71.50%
	81.47%
	78.97%

	     Dismissal
	14.04%
	19.32%
	13.79%
	12.76%

	     Others
	0.55%
	0.48%
	1.72%
	1.38%



The report states that, "while criminal resolutions approached pre-pandemic volume in fourth quarter 2021, resolutions were lower in the first quarter of 2022, reflecting delays associated with the Omicron surge and other challenges," including staffing, continued impacts of the pandemic, increases in serious violent felonies, and challenges to addressing eviction cases described in Section E of the report.

Unlawful detainer (eviction) cases were restricted by federal, state, and local moratoriums during the first two years of the pandemic. Table 12 on page 27 of the report, included as Table 6, shows the pre-pandemic average monthly case filings compared to filings from September 2021 through March 2022. While residential eviction cases have increased as moratoriums and other protections expire, volume remains less than half of the pre-pandemic average. However, the report states that pending unlawful detainer cases exceed pre-pandemic levels due to challenges described in Section E of the report discussed later in the staff report.




Table 6. Unlawful detainer cases filed 

	
	2019
Average
	Sep-21
	Oct-21
	Nov-21
	Dec-21
	Jan-21
	Feb-22
	Mar-22

	Unlawful detainer cases, monthly filings
	385
	80
	63
	62
	76
	111
	109
	139

	Commercial
	15
	8
	14
	3
	8
	7
	7
	18

	Residential
	370
	72
	49
	59
	68
	104
	102
	121



Lastly, the total number of unfiled felony cases referred to the PAO prior to filing or filing decision continues to exceed pre-pandemic levels. Table 7 below recreates Table 13 on page 28 of the report. Referrals from law enforcement dropped in April 2021. According to the report, the PAO attributes half of this decrease to the Blake decision by the Washington State Supreme Court regarding drug possession, and the other half due to law enforcement staffing issues and the prioritization of violent offenses, although March 2022 referrals approached historical averages. 

Table 7. Unfiled felony cases

	
	2019
Average
	Q3 2021
	Q4 2021
	Q1 2022
	Difference from 2019

	Pending Unfiled Criminal Cases
	1,800
	2,700
	2,720
	2,630
	830




D. For district court cases, the number of backlog cases as defined in the first report, and the number of backlog cases processed and removed from the system.

According to the second COVID-19 Legal System Backlog Report, District Court has made progress on the civil backlogged cases and with moving cases out of suspended status. However, the report states that the backlogs for infractions and small claims have increased since Q3 2021 and the PAO unfiled cases have grown, as the department has been prioritizing serious felony cases. Table 8 provides quarterly numbers (as listed in the report) of unfiled District Court criminal cases, which can be compared to pre-pandemic (average 2019) levels.  
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Table 8. Key District Court backlog measures
	
	Pre-pandemic
	Q3
2021
	Q4
2021
	Q1
2022
	Pandemic-related
Backlog

	Small claims backlog
	N/A
	2,043
	N/A
	2,519
	2,519

	Infractions backlog
	N/A
	4,021
	N/A
	6,924
	6,924

	Civil trials awaiting scheduling
	N/A
	55
	N/A
	40
	40

	Suspended Failure to Appear (FTA) warrants
	N/A
	3,823
	N/A
	77
	77

	Unfiled District Court criminal backlog (PAO)
	830
	3,000[footnoteRef:15] [15:  Estimate as of the end of Q3 2021. Data limitations prevent precise reporting.] 

	3,700
	4,000
	3,170



E. The identification and discussion of barriers or system challenges to addressing the backlog or addressing new evictions.  The barriers and system challenges could be general or specific to a certain case type.

According to the report, key barriers and system challenges to addressing the backlog are:
· Challenges recruiting, hiring, and retaining qualified staff,
· Continued effects of the pandemic, and
· Challenges addressing criminal cases, including continued increases in violent crime.

The report states since March 2021, the District Court has continued to adjust operations based on the pandemic, expanded judicial capacity, and begun hearing additional calendars.  Furthermore, the resources appropriated in Ordinance 19318 are available until the end of 2022, but agencies predict it will take until at least 2025 to resolve backlogged cases and additional temporary resources will be requested in the 2023-2024 budget.

The report notes that the primary constraint to address the serious criminal cases is a lack of public defenders with the specific experience and expertise required by state court rules for serious felonies. (PAO also prefers to assign experienced attorneys to serious felonies, but there are no state court requirements to do so.) DPD reports the increasing number of trials reduces resources available to address new cases, potentially slowing resolution. Additionally, DPD reports that attorneys are carrying a large number of open cases and the workload is contributing to low morale.
The report also includes information from PAO that the change in appearance requirements in Washington State Court Rule 3.4 (CrR 3.4) has resulted in PAO expending resources on a case and only determining near the trial date that the defendant has absconded. Prior to CrR 3.4, an absent defendant would have resulted in a bench warrant and off the court’s active caseload early on in the process. 

The report states that challenges of addressing backlogged cases in Superior Court are particularly due to the limited number of DPD attorneys who are qualified to work on Class A felonies, changes in appearance requirements mentioned above, the temporary suspension of failure to appear warrants, and the availability of interpreters due to a competitive labor market. 

Issues discussed in the report specific to unlawful detainers include having a maximum of three commissioners to hear these matters as limited by the state. While judges can hear unlawful detainer cases, the majority of judges are assigned to criminal, family law, child welfare, involuntary treatment act, and other civil matters. Effective April 22, 2021, SB 5160 establishes the right to counsel for indigent litigants in eviction proceedings. SB 5160 also created a corresponding duty of the court to advise litigants and appoint counsel if appropriate. The report states that these new steps increase the time it takes to process these cases. Staffing and space constraints noted in the report also inhibit the Court's ability to case manage and prescreen each case file to ensure "there has been adequate service, an answer on file, whether a continuance has been requested, whether there has been an action between the parties filed in a different county." The report states that space at the Maleng Regional Justice Center is limited and while the Court is experiencing a higher number of these matters than at the Seattle courthouse the space constraints limits expansion.

INVITED

· [bookmark: _Hlk95890959]Patrick Oishi, Presiding Judge, Superior Court 
· Barb Miner, Director, Department of Judicial Administration (DJA)
· Matthew York, Presiding Judge, District Court 
· Dan Satterberg, King County Prosecutor 
· Gordon Hill, Deputy Director, Department of Public Defense  

ATTACHMENTS

1. Proposed Motion 2022-0196 (and its attachments)
2. Transmittal Letter
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