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REVISED STAFF REPORT
Proposed Ordinance 2012-0397 was amended, reported out of committee with a Do Pass recommendation, and expedited to the Nov. 5, 2012, meeting of the full Council for final action.

SUBJECT:  
Proposed Ordinance 2012-0397 (“relating to the use of work crew for misdemeanant arrestees in the prosecuting attorney's office pre-filing diversion program”)
SUMMARY:

As described in the Executive’s transmittal letter, the Prosecuting Attorney’s Office (PAO) proposes a pre-filing diversion program for defendants facing first-time charges for most misdemeanor marijuana possession cases.  The program would encompass people arrested for:

· Minor in possession,

· Possession of less than 40 grams of marijuana, or

· Possession of drug paraphernalia.

Under the terms of the program, the PAO would agree not to file charges against these defendants in exchange for their successful completion of a term on a work crew run by the Community Corrections Division (CCD) of the Department of Adult and Juvenile Detention “or other appropriate alternative.”

The PAO estimates that 300 cases would be diverted under the proposed program, half of which would have been assigned a county-funded public defender.  The avoided cost is estimated at $80,000 per year. 

A change in the county code is required to allow CCD to accept defendants from the PAO for this program.

ANALYSIS:
Proposed Ordinance 2012-0397 would amend Sections 2.16.120(A)(2) and 2.16.122(B) of the county code to require the Department of Adult and Juvenile Detention (DAJD) to accept, from the PAO’s pre-filing diversion program, “for placement on work crews,” “persons arrested for misdemeanor offenses.” However, it appears that the Proposed Ordinance is slightly different in scope from the description contained in the transmittal letter. Consequently, staff analysis of the policy issues described below is ongoing.

Issue 1: The PAO proposes a pre-filing diversion program that would cover first-time charges for minor in possession, possession of less than 40 grams of marijuana, and possession of drug paraphernalia. The PAO estimates that 300 such cases would be diverted under this program.
Proposed Ordinance 2012-0397, however, would allow pre-filing diversion of any misdemeanor case.
Issue 2: Currently, the county code provides that referral to alternatives to detention is based on screening criteria approved by the superior and district courts (subject to specific exclusions established by the Council in 2011 by Ordinance 17148).

Proposed Ordinance 2012-0397 would allow the PAO to establish its own screening criteria and would place no limits on the PAO’s discretion whether to order pre-filing diversion in particular cases or how long an individual should be assigned to a work crew; on the contrary, Section 3 of the ordinance Statement of Facts provides that pre-filing diversion would be “in the sole discretion of the prosecutor’s office.”

Issue 3: Currently, the county code assigns to the Community Corrections Division (CCD) of DAJD the duty to assess the needs of adult persons who are referred by the courts to alternatives to detention. Those alternatives “include[e], but [are] not limited to, electronic home detention, work and education release, day and evening reporting and work crews.”
 See KCC 2.16.122(B)(1). Other options include, for example, counseling services and job seeker services.

As described in the Executive’s transmittal letter, defendants participating in the proposed PAO diversion program would be required to show successful completion of a term on a CCD work crew “or other appropriate alternative.” Proposed Ordinance 2012-0397, however, would allow the PAO to decide, in its sole discretion, whether to refer those arrested for the specified offenses “for placement on work crews” and would require CCD to accept those referrals.

� See KCC Sections 1.22.120(A)(2) and 1.22.122(B)(1). Section E of KCC 1.22.120 and Section C of KCC 1.22.122 prohibit referral of any person who “is charged with a violent offense or sex offense and has one or more convictions of a violent offense or sex offense, as defined in RCW 9.94A.030, in the ten years before the date of the charged offense.” Section F of KCC 1.22.120 and Section D of KCC 1.22.122 prohibit referral of any person who “is charged with a domestic violence felony offense and has one or more convictions of a domestic violence felony offense, as defined in RCW 9.94A.525, in the ten years before the date of the charged offense.” All four sections were added to the code by Ordinance 17148.


� What the county code refers to as “work crews” are part of what CCD calls its Community Work Program (CWP), which CCD describes as follows: “CWP currently allows District Court to sentence offenders to work crews to perform supervised manual labor for various public service agencies. The program is designed to provide a diversion from jail for low-level, low-risk offenders and a visible restitution to the community.  Offenders are sentenced directly to the CWP and may work off their fines, regain their driver’s license or complete the terms of their sentence.  CWP projects typically include various types of landscaping, habitat restoration and invasive species removal.  CWP crews function year round and offer services Monday through Saturday.”
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