Attachment 6 - Synopsis of contractual provisions addressing events of Garage's destruction or closure.  

Parking Easement Agreement Section 8:

Section 8.B - If the County chooses to terminate the easement before the 47-year Minimum Useful Life of the Garage has expired, the County must issue a replacement easement that guarantees the PSA equivalent stall use rights “at a location reasonably acceptable” to the PSA on the Metro Garage Property or nearby.  The term must be until the later of the date that the new facility is permanently closed or demolished, or the remaining Minimum Useful Life.  In this case, the County would be required to pay the full cost of a facility with the same easement rights to the PSA for 50 years or more, at no cost to the PSA.

Section 8.B limits the County’s ability to terminate the Parking Easement Agreement during the Minimum Useful Life of the Metro Garage.  Consequently, it could affect the County’s options for future use of the Metro Central Campus and potentially require more expensive capital investments than would otherwise be the case.  It is unknown if, or when, Metro might have the financial resources to increase bus service above current levels.  If a new funding source generated sufficient revenue to increase service, Metro could look to increase the number of buses based at the Metro Central Campus.  Employee parking, bus parking and bus repair space are three of the major considerations that would have to be addressed.  Because it limits the availability of employee parking on event days, the easement could require consideration of more expensive capital facilities to address employee parking needs for the Metro Central Campus than would otherwise be the case.[footnoteRef:1] [1: Due in May 2013 to the Council is a facilities master plan for the Metro Central Base that is required to address space requirements and financing options for planned transit operations and maintenance, employee parking, equipment warehousing, transit security operations, facility needs associated with delivery of Sound Transit services, and long-term capacity requirements for revenue and nonrevenue vehicle fleets at all operating bases.  This proviso response may be brought forward earlier, and the next budget request may include funding for some Metro Central Campus work.

] 


8.C – If the County chooses to terminate the Easement after the 47-year Minimum Useful Life of the Metro Garage has expired when it permanently closes or demolishes the Metro Garage, it can provide 60 days’ written notice and has no further obligations to the PSA.

Casualty Options

8.D – This subsection outlines a complex set of alternative requirements in the event that the Metro Garage is damaged or destroyed.  According to Executive staff, the context is that the Garage is potentially vulnerable to a major earthquake that would affect other County facilities; there are relatively few other risks to the Garage.

· 8.D.i - Provides that the County will repair or “functionally replace” the Garage if the cost falls below a certain threshold (initially 80% or less of the replacement cost, but this percentage amount decreases with time) and insurance proceeds are available to cover the costs.  Section 8.D.ii defines availability of insurance proceeds and provides that insurance is not considered available if an event affects other County properties.  This provision means that if a major earthquake damages several County facilities, the County could decide not to replace the Metro Garage, focusing its insurance proceeds and other resources on higher priority facilities, and the PSA would have no recourse.  Depending on when the major earthquake happened, under this scenario the PSA could lose its easement rights to parking stalls at any time in the easement term.

· 8.D.iii - This section allows the PSA to pay the cost of repair or functional replacement if there is a shortfall in the amount of insurance.  In this scenario, the County would be obligated to repair or replace the Garage if the PSA chooses to pay the shortfall in replacement costs to retain the Easement.  If the PSA chose not to pay this share of the costs, it would give up the Easement.

· 8.D.viii - Provides that if the County is not required to repair or restore the damaged Metro Garage, but chooses “voluntary repair or restoration,” the County must notify PSA and if the resulting facility has a lower capacity than the current 1,009 stalls of the Metro Garage, the two parties’ rights shall be proportionately reduced.

· 8.D.ix -  Establishes the PSA’s cost share if the County is required to repair or replace the Metro Garage under 8.D.ii or elects to repair or restore the Metro Garage under 8.D.viii.  The PSA cost share is equal to its share of Major Maintenance expenses, which is set at 20% in the O&M Agreement.  This percentage could be changed by agreement of both parties, either up or down, and without Council approval.

· 8.D.x - Provides that if the County chooses to meet employee parking needs elsewhere on the Metro Central Campus (that, is, not on the Metro Garage Property), the easement shall not terminate but carries over to the replacement parking.  If the replacement parking is in a new garage located elsewhere on the Metro Central Campus than the Garage Property, the County would be obligated to maintain the terms of the easement until the new garage is permanently closed or demolished.  There is no requirement for the PSA to pay for a share of the costs of this new garage. 

In this scenario, the County would be required to provide an easement for a very long period at no cost to the PSA.  According to Executive staff, this provision addresses PSA concern that the County might terminate the easement and then build a new garage elsewhere on the Metro Central Campus.  Executive staff considers this to be very unlikely; it would not apply to a major earthquake (the availability of insurance provision would prevail), and the other kinds of damage that could apply to the Garage are seen as unlikely.  

Condemnation Options

Section 8.E - Covers situations in which a condemnation proceeding affects the Metro Garage.  

· 8.E.i - Provides that the easement terminates if all or substantially all of the Metro Garage is condemned, such that it cannot be restored or reconstructed.  

· 8.E.ii - Provides that a minor condemnation (leaving 75% or more of the Garage intact), the County is required to build a lower capacity facility and the County and the PSA will have their stall shares reduced proportionally.  

· 8.E.iii - Provides that in all other cases of condemnation, the County has sole discretion to repair or replace the Garage.

· 8.E.iv - Provides that if the County is required to restore or replace the Garage by 8.E.ii or elects to restore or replace the Garage under 8.E.iii, the PSA may elect to pay a share of the costs, equivalent to its share of Major Maintenance costs, or give up the Easement.

· 8.E.vi  -Provides that if the County responds to a condemnation by choosing to build a new Garage elsewhere on the Metro Central Campus, the County would be obligated to maintain the terms of the easement until the new garage is permanently closed or demolished.  There is no provision requiring the PSA to pay for a share of the costs of this new garage, so the County could be required to provide an easement for a long period at no capital cost to the PSA.
