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STAFF REPORT

SUBJECT:

Proposed Ordinance 2012-0432 relating to the imposition of a natural resource conservation rate and charge in the King Conservation District and authorizing the executive to enter into an interlocal agreement between King County and the King Conservation District. 

SUMMARY:

Proposed Ordinance 2012-0432 would authorize three years of funding for conservation and agricultural programs in King County through a system of rates and charges for the King Conservation District (KCD).  The ordinance would establish the rates and charges at a maximum of $5 per parcel for qualified properties within the KCD service area.  The ordinance would also authorize the Executive to enter into an interlocal agreement with the KCD to implement the Conservation District’s work program.  

Prior to 2012, about fifty percent of the Conservation District’s budget funded a grants program for water quality and habitat projects for salmon recovery, providing grants directly to Water Resource Inventory Areas (WRIAs) 8 and 9 and the Snoqualmie Forum.  In 2012, funding for these water quality and habitat restoration projects is proposed to be shifted to the King County Flood Control District (Flood District).  Proposed Ordinance 2012-0432 would impose a system of rates and charges for a three-year period that are fifty percent less per parcel than the proposal submitted by the Conservation District on July 30, 2012.

The ordinance also requires the Executive to certify successful completion of a signed interlocal agreement with the King Conservation District by filing the completed contract with the clerk of the Council on or before December 31, 2012.  The agreement must include terms comparable to those described in the conceptual draft ILA (Attachment A to proposed Ordinance 2012-0432) and Exhibit A “Rates and Charges Budget” on page 13 of the conceptual draft ILA. 

The King County Treasurer requires information regarding the rates and charges on or before January 7, 2013, to be able to include them on 2013 property tax bills.  

This legislation furthers two fundamental goals of the King County Strategic Plan: (1) the environmental sustainability goal to safeguard and enhance the County’s natural resources and the environment; and (2) the financial stewardship goal to exercise sound financial management.

BACKGROUND:

The King Conservation District (KCD) was formed in 1949.  Initially, all unincorporated areas were automatically included, but incorporated cities had to formally join the District.  The city of Enumclaw[footnoteRef:1] elected not to join KCD.  Skykomish decided it would make more sense for it to join the Snohomish Conservation District.   Similarly, Milton and Pacific decided to join the Pierce Conservation District.  Since then, newly incorporated cities in King County are automatically included as member communities in the KCD.   [1:  Enumclaw has inquired about joining the King Conservation District several times in recent years.] 


In 1998 Federal Way withdrew[footnoteRef:2] from the King Conservation District, when the assessment was increased from $1.50 to $5.00 per parcel, with $3.00 per parcel distributed to watershed forums.   Presently, the King Conservation District service area includes thirty-four cities in King County: all cities are members except Enumclaw, Federal Way, Milton, Pacific and Skykomish. [2:  It is possible to withdraw from the District by petitioning the state conservation commission, a process outlined in RCW 89.08.] 


Prior to 1994, the District relied on State and Federal funding for its conservation programs, but those funds substantially decreased and did not cover general operating costs for the District in 1993.  The District was forced to borrow funds in 1993 to continue their existing operations, prior to the assessment which was not effective until 1994.  

In late-1993, the King County Council adopted (Ordinance 10981) the first conservation assessment for the King Conservation District, spanning the two years 1994-1995.   This initial assessment included an agreement between the District and King County outlining the terms and uses of the assessment.  The assessment rate was $1.25 for all parcels within the Conservation District, except for forest lands, and $0.41 of that amount was redistributed back to the cities and unincorporated county areas from which it was collected for use by the cities and county for conservation purposes.   The cities had the option of receiving the $0.41 per parcel in cash or contracting with the District for services.  Approximately $180,000 annually of the assessment money collected in both 1994 and 1995 (out of the total collection of approximately $690,000 annually) was used for debt service to repay the outstanding KCD operating loan.  This was a difficult time for the KCD, and the State Auditor subsequently issued a troubling report citing numerous management and fiscal oversight deficiencies.  Many King County officials still recall these early county efforts to save the KCD from bankruptcy.

Ordinance 95-731 authorized the conservation assessment funding for the years 1996 and 1997.  The 1996-97 assessment reauthorized the $1.25 per parcel assessment for two years under the identical terms of the 1994-1995 agreement (seven cities were not members of the KCD and were excluded from the assessment -- Enumclaw, Milton, North Bend, Pacific, Snoqualmie, Skykomish and Tukwila).   However, the 1996-1997 reauthorization ordinance also stated that the King County Council would not approve the conservation assessment beyond 1997.   

When discussions began regarding funding of the Conservation District programs and regional watershed work for fiscal year 1998, some Suburban City Association members recalled the commitment made in 1995 that the assessment would not be reauthorized after the second two year aid package for the KCD expired in 1997.   City officials stated that any proposal to reauthorize the conservation assessment would break faith with this prior agreement.   However, after debate among several key Suburban City leaders – and in particular the members of the Regional Water Quality Committee – cities felt that the conservation assessment provided value to county residents and was critical in funding ongoing watershed protection efforts.   Subsequently, the Suburban Cities Association voted to reverse their support for the sunset provision and instead recommended the assessment reauthorization.   The regional conversation noted that -- although the King Conservation District is a state agency – it only received about $200,000 in State funds in the 1996-97 state biennial budget – thus the KCD dependence on the local conservation assessment money continued to grow.   

In deliberations on the 1998 request for a KCD special conservation assessment, the Regional Water Quality Committee made the following findings in a letter to the County Executive and the County Council:

· RWQC has significant history and expertise in regional surface water management and resource protection issues.  RWQC is the countywide lead to oversee the Regional Needs Assessment process through which over $250 million in regional needs were identified by five Watershed Forums.
· An effective response to the region’s needs for surface water management, watershed protection and enhancement and to the listings of salmonids under the Endangered Species Act (ESA) requires a regional funding source to support regionally significant projects and programs.
· At the recommendation of the RWQC, the council adopted Ordinance 12959 in November 1997 authorizing a three-year special assessment for resource conservation for the KCD of $5.00 per parcel, $3.00 of which was allocated to watershed forums for regional projects. 
· The KCD assessment remains an equitable mechanism for funding regionally significant projects and programs through Watershed Forums.  Almost $1.6 million is distributed annually to Watershed Forums through King County.  
· The KCD assessment provides needed dollars to participating local jurisdictions to support local natural resource protection projects and programs.  $530,000 is distributed annually to participating local jurisdictions.
· The KCD programs provide local benefit and are an important element in the region’s response to ESA.  
· The appropriate time period for the special assessment is 5 years coinciding with the timeframe for developing water resource inventory area (WRIA) plans under the Endangered Species Act Interlocal Agreements.  At the end of five years it is appropriate to reevaluate needs and funding for plan implementation.

By 2004, King County and the city members of the King Conservation District felt that the $5.00 per parcel cap on the conservation assessment was not adequate for regional conservation and watershed needs.  Working in tandem with the KCD, King County and the cities asked the 2005 Legislature to pass Engrossed Senate Bill 5094, which increased the maximum per parcel assessment for conservation districts to $10 “in counties with a population of over one million five hundred thousand persons”.   Engrossed Senate Bill 5094 also required “…that all funds except those to reimburse the county for the actual cost of collecting the assessments are to go to the conservation district and used by the district as authorized by statute”.

In 2006 -- as the conservation assessment increased to $10 per parcel -- the county and KCD had differing expectations for the use of the additional funding.   The KCD wanted to substantially expand its program offerings, particularly for rural and agricultural communities.   King County wanted most of the additional money to be allocated to watershed conservation, for the benefit of all regional residents.   A $10 per parcel conservation assessment spanning the period 2006-2009 was eventually adopted, which provided $6 per parcel allocation for WRIA activities, $2 per parcel allocation for KCD operating programs, and $2 per parcel allocation for city/member jurisdiction conservation grants.

In mid-2009, the KCD Board of Supervisors publicly agitated about the WRIA share of the conservation assessment.   The Board developed a proposal for the period 2010-2014 which significantly reduced the WRIA allocation for the first year, and was non-committal about providing watershed funding in the latter years of the assessment.  The Board proposed a $10 per parcel conservation assessment, and identified numerous rural, agricultural and agricultural science programs which would consume a much larger portion of the funding.  Discussions between the county and the KCD were pointedly political and acrimonious. Eventually, both sides came to a two-year agreement (2010-2012) at $10 per parcel, with an effective allocation of the conservation assessment of $5 per parcel for WRIA’s, $3 per parcel for KCD operations, and $2 per parcel for local jurisdiction grants.

Throughout the defense of the “Hammond” lawsuit challenging the legality of the 2010-2012 conservation assessment, conservation district and county staff worked closely and productively together.   The two entities freely shared information and mutual aid to mount a credible and ultimately successful defense of the “Hammond” case filed in King County Superior Court.

The legacy of the past fifteen years of conservation work is undeniable.  The table below summarizes WRIA funding provided as a result of the KCD partnership with members cities and King County government:


NOTES:
· For the years 1998 – 2005, the KCD conservation assessment was $5 per parcel (about $3 million total, across the entire KCD membership)
· From 2006 – 2011, the KCD conservation assessment was $10 per parcel (totaling about $6 million annually).
· Each $1 provided by KCD for WRIA projects has leveraged about $3.65 in other revenues (state & federal grants, local funds, Conservation Futures, etc.)

From 2006 through 2012, the KCD’s $10 per parcel conservation assessment generated about $6.2 million annually; and the KCD has historically used a portion of their money (about 30%) to provide direct conservation services, and has generously allocated a substantial amount of KCD money (about 70%) for a variety of grant programs to landowners, watershed forums and local jurisdictions.  Prior to 2012, the allocation of KCD funds has been typically split three ways: $5 for WRIA grants (@$3 Million annually), $2 to conservation grants directly allocated to local jurisdictions (@$1.2 Million each year), and $3 to operate KCD programs (@$1.8 Million annually).

State Supreme Court Decision Impacts KCD’s 2012 WRIA Funding

The Washington State Supreme Court decision in the “Cary v. Mason County” lawsuit invalidated the Mason County Conservation District special assessment.   The King County ordinance, authorizing the collection of a special assessment for the King Conservation District (KCD) of approximately $10/parcel in 2012 (yielding approximately $6 million annually), arguably was comparable to the Mason County ordinance and was therefore also at risk. As a result of the “Cary” case, and also in response to another local lawsuit, the 2012 conservation assessment revenues of the KCD were held pending settlement of these cases, which created a funding shortfall of $3 million in 2012 for the habitat and restoration programs provided by WRIA’s.  It is important to note that the Supreme Court addressed important technical problems with county ordinances enabling the conservation assessment, but did not address fundamental constitutional questions regarding RCW 89.08.400.

In response to this crisis, on May 4, 2012, the FCD Board stepped in to fund the 2012 WRIA grant program, previously funded by a substantial portion (i.e.: half) of the KCD $10 per parcel assessments, through adoption of Resolution No. FCD 2012- 07.2 which established a “policy to fund water quality and water resource and habitat restoration and management projects and activities as authorized by RCW 86.15.035 and consistent with RCW 39.34.190...” with provisions:
· Grant funds were allocated with $1.2 million each for WRIAs 8 and 9, and $0.6 million for WRIA 7, per historic practice.
· King County costs for administering the grant program were capped at $150,000;
· The Flood Hazard Management Plan was to be updated to include these new water quality, water resource, and habitat restoration projects.
· The Board directed its contractor to prepare a report analyzing current WRIA allocation criteria to determine whether fund distribution was equitable.  The report was intended to establish possible FCD criteria for any future funding for activities and projects of WRIAs 7 (Snoqualmie Watershed,), 8, 9 and 10 beginning in 2013 and continuing into the future.

The resolution also included a statement of intent by the Board to pursue funding for the water quality, water resource and habitat restoration/management projects and activities in 2013 and beyond, but also included a policy to limit funding levels for WRIA activities and projects to no more than 10% of annual property taxes collected by the District.

WRIA Funding Proposal by King Conservation District (KCD) in 2013

On July 30, 2012 the King Conservation District Board of Supervisors adopted Resolution 12-006, a new “rates and charges” proposal for a three year conservation assessment which approximates revenue levels from the prior $10 per parcel assessment.   In this proposal – submitted to the King County Council before August 1 as required by state law -- the KCD Board of Supervisors identified a series of new priorities for proposed conservation programs.   Most notably, the KCD Board assumed that future WRIA funding would be substantially paid from FCD sources; and instead of the $3 million usually expected by the region for WRIA work, the proposed 2013 KCD package includes only $608,911 for WRIA’s.  

City and county stakeholders testified in support of a “status quo” conservation assessment funding level and allocation agreement throughout the KCD’s public testimony process.    City of Seattle, City of Bellevue and Suburban Cities Association officials have written letters, emails and provided testimony in support of the current allocation process and have stated their strong preference for WRIA efforts to be funded from the KCD (as opposed to the FCD).

State law (RCW 89.08.400) requires the local legislative authority (King County Council) to make the choice whether or not to approve a conservation assessment and methodology.   An Attorney General opinion was sought in 2006 to clarify the powers and limitations of county authority in deciding the conservation assessment.   On April 17, 2006 the office of Attorney General Rob McKenna issued opinion AGO 2006 No. 8, which provides the following guidance:
1. A county has the authority to modify a conservation district’s proposed system of assessments but lacks the authority to modify the proposed budget or plan of expenditure. (emphasis added)
1. If a county modifies the conservation district’s proposed system of assessments, the district is bound to follow the system as modified by the county but may propose a different system the following year.
1. A conservation district may withdraw or modify its proposed budget and system of assessments after they have been submitted to the county, but any re-submittal must occur within the time deadlines and statutory requirements that are applicable.  
1. Conservation district special assessments are statutorily earmarked for use by the district and are not available for use by the county for other purposes (RCW 89.08.400).

According to the AGO opinion, the King County Council does not have the authority to unilaterally impose the “status quo” funding allocation used in the past for conservation district assessments.  The AGO opinion includes a footnote stating that the parties can continue to work together to seek a mutually agreeable conservation assessment proposal.

KCD and King County representatives have met twice (1st session was October 3; 2nd session occurred on October 12) seeking mutual agreement on the 2013 conservation assessment and ILA.   So far, the two parties have made little progress on refining the KCD’s original July 30 submittal.


ANALYSIS:

The programs and activities supported by the rates and charges include technical assistance to rural landowners and farmers, development of farm plans for natural resource protection and erosion control, protection of fish and wildlife habitat, public outreach and environmental education, work with landowners to encourage better management of soil to prevent and reduce surface water pollution, economic development activities to facilitate a stronger rural economy, farm marketing support, and work with the King County Agricultural Commission.

Fifteen of the state’s forty-seven conservation districts also collect assessments from property owners to help support their respective districts, including: Benton, Franklin, King, Kittitas County, Lincoln County, Mason, North Yakima, Okanogan, Pierce, San Juan Islands, Snohomish, South Yakima, Spokane, Thurston, and Whidbey Island.  A few examples of special assessments are the following:

· Prior to 2012, King County collected approximately $6 million from a $10/parcel assessment, which makes up about 80% of the King CD budget.

· Prior to 2012, Pierce County collected about $1.2 million from a $5/parcel assessment, which makes up about 60% of the Pierce CD budget.

· For several years, Spokane County has collected approximately $965,000 from a $5/parcel (20 acres or under), $.05/acre for range land over 20 acres, and $.10 for agricultural land over 20 acres. The assessment makes up about 36% of the Spokane County CD.

REASONABLENESS:

Proposed Ordinance 2012-0432 reflects the transfer of the $3 million annual funding effort for the WRIA program from the KCD to the Flood District.  RCW 86.15.035 and 39.34.190 allow Flood District funds to be expended for cooperative watershed management actions, including watershed management partnerships and other intergovernmental agreements, for the purposes of water supply, water quality, and water resource and habitat protection and management, provided the funds expended are used for the implementation of watershed management plans.

The transfer of WRIA programs from the King Conservation District to the Flood District resolves one of four areas of disagreement among the regional partners regarding prioritization and equitable allocation of regional conservation assessment funds, leaving three issues still unresolved.   The remaining points of contention include:

1. The KCD Board of Supervisors believes that the maximum rates and charges assessment of $10 is still warranted; even with the transfer of the WRIA program to the Flood District.  KCD has generally identified other conservation needs including preservation of forests, wetland restoration and protection of nearshore lands of marine and fresh waters of the central Puget Sound region.

1. Characterization and allocation of local jurisdiction grant funds is still in dispute between the KCD and city partners.  The KCD asserts that their 2013 proposal included a 50% increase in member jurisdiction focused funding.  The July 30, 2012 KCD proposed budget for 2013 did include $1.7 million in proposed funding for jurisdictional grants; an increase of $500,000 over the grant allocation program prior to 2012.   However, Seattle and Suburban City staff note that KCD grant dollars are no longer proposed to be allocated directly and proportionately back to jurisdictions.  Instead, the KCD proposes to offer competitive grants which would also be open to other entities besides member cities.   The $1.7 million originally proposed by the KCD was to be divided into five categories: fresh and marine aquatic habitat, water quality and water quantity, forest, agriculture, and working lands. Of these five categories, city staff believe that only two (fresh and marine aquatic habitat, and water quality and water quantity) are applicable to cities. These two grant categories total roughly $900,000 of the $1.7 million originally proposed for jurisdictional grant funds by the KCD, which might result in a reduction of $300,000 from historic annual funding levels for money shared among municipal partners.  The other three categories (agriculture, forests, and working lands) do not generally provide opportunity for city eligibility, as these land uses are found in the rural areas of the county. Moreover, proposed Ordinance 2012-0432 may result in further reductions in the KCD’s originally proposed local jurisdiction grant funding budget plan, since the rates and charges proposed in the legislation are capped at $5 per property instead of the $10 requested by the KCD.   Prior to 2012, King County also received an approximate $200,000 allocation in local jurisdiction grant money to support regional agricultural programs. 

1. Cities have requested changes in the appointment and role of the KCD’s advisory committee.  Cities strongly prefer that the advisory board include  representation from SCA member cities, selected by an SCA nomination and appointment process. 

If the King Conservation District and King County are not able to reach a mutually agreeable resolution to the prioritization and budgetary use of conservation funding, the 2013 conservation assessment is in jeopardy and funds may not be available for conservation purposes the benefit of any of the regional partners.

INVITED:
Christie True, Director, Department of Natural Resources and Parks

ATTACHMENTS:
1. [bookmark: _GoBack]Transmittal Letter
1. Fiscal Note
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