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SUBJECT

Granting authority to the Executive to enter into an agreement with the City of Seattle, acting through Seattle Public Utilities (“SPU”), for non-exclusive use of certain portions of utility rights-of-way owned by Seattle Public Utilities for county Regional Trail purposes.
SUMMARY
Proposed Ordinance 2012-0226 authorizes the execution of a 20-year agreement with the City of Seattle, acting through Seattle Public Utilities, for the use of portions of the City’s utility rights-of-way for purposes of management and operation of regional recreational trails as part of the county’s Regional Trails System.  Most of these trail segments are currently utilized for such regional trails purposes; however, agreements which have been in place in the past for such use of certain segments have expired, and other portions have not had such agreements.  The proposed agreement acknowledges that the rights-of-way would continue to be used by Seattle Public Utilities for utility purposes, but that the land can accommodate the use for regional trail purposes, under specified terms and conditions.  In consideration of the use of the rights of way for regional trails purposes, King County would pay an annual maintenance fee, and would grant the right to use certain county property in the Cedar River Watershed for a city-managed trail and for an access road to the Cedar River Watershed Education Center. 
BACKGROUND
King County, through the Parks and Recreation Division of the Department of Natural Resources and Parks, maintains and operates over 175 miles of Regional Trails that provide paved and unpaved non-motorized recreation and transportation facilities to thousands of pedestrians, cyclists, skaters, equestrians, commuters and others.  King County retains fee-simple ownership of the lands for most of the county’s Regional Trail mileage; however, there are some lengths of trail that are on lands owned by Seattle Public Utilities.  These include portions of the following trails:

· Tolt Pipeline Trail

· Soos Creek Trail

· Green River Trail

· Lake Youngs Trail

· Snoqualmie Valley Trail

There have been agreements in place in the past between Seattle Public Utilities and King County for recreational use of certain of the trail segments in question as part of the county’s Regional Trails system, including the Tolt Pipeline Trail right-of-way and the Lake Youngs Trail right-of-way.  Those agreements have since expired.  The County and Seattle Public Utilities have been working to develop a comprehensive agreement for use of the trail rights-of-way for Regional Trail purposes since 2009.

Proposed Ordinance 2012-0226 authorizes the execution of a 20-year agreement between King County and the City of Seattle for non-exclusive use of the trail rights-of-way in question.  Ownership of the trail remains with Seattle Public Utilities, and they will continue to use the rights of way for utility purposes.  King County will pay an annual maintenance fee to Seattle for use of the utility rights-of-way, and will grant permission to use county property in the Cedar River watershed for a recreational trail and access road serving the Cedar River Watershed Education Center.
Below are summarized the major elements of the agreement transmitted as Attachment A to the ordinance.  For convenience, the section of the agreement in which the provision is found is referenced.  
· Permitted Use:  Use as a recreational trail for pedestrians, cyclists, equestrians, cross country skiers, non motorized wheeled equipment, motorized wheelchairs.  King County can’t schedule recreational events like marathons or bike a thons without SPU permission, or issue exclusive use permits to third parties without SPU permission.  (1.2)

· Non-Exclusive Use:  SPU retains the right to use the property or to permit others to use the property pursuant to law, orders or requirements of authorized government entities; SPU will make reasonable effort to notify King County of repair or maintenance if it will impact trail use for more than 24 hours.  (1.3)

· Motorized Vehicle Use:  Use of motorized vehicles is allowed only for construction, maintenance, operation, inspection, rehabilitation or repair of trail, and for police, security, fire and emergency services.  (1.4)

· No Interference:  King County use cannot interfere with SPU use for water, utility or other city purpose, including sale of the property.  (1.5)

· Effective Date and Term:  Effective date is the date of signature of the last signing party of the agreement after authorization by Seattle City Council and King County Council.  Term of the agreement is 20 years King County may request extension one year prior to expiration; if Director determines it to be in best interest of SPU, Director may extend for one or more terms  (2.1, 2.2, 2.3) 

· Responsibility for Construction:  King County is responsible for construction of trail and improvements, in compliance with SPU concerns; no pavement, gravel, landscaping, buildings or structures can be installed without written consent from Director.  (3.1)

· Plan Review/Approval :  King County won’t seek bids or undertake construction without prior SPU approval; King County will submit plans at 30%, 90% and 100% design stages Plans will address construction impacts, including materials stockpiling, equipment storage, erosion control, dewatering of wastewater discharges, detours, and similar matters.  Also, protection of SPU pipelines will be addressed.  (3.2, 3.3)

· Construction:  Provision for limiting access during construction, prior notice of construction meetings and commencement of construction, review of change orders, compliance with legal requirements for construction and structures in proximity to water supply systems, debris removal, and providing as-built plans are addressed  (3.4)

· Construction Cost Responsibility:  King County will be responsible for construction and installation costs, and will reimburse SPU for review, approval and inspection expenses.  (3.6)

· Compliance with Legal Requirements:  King County will comply with federal, state and local laws and regulations in construction; SPU is not responsible for working conditions, safety, and has no duty to be responsible for such activities.  SPU reviews of plans and construction is not to be construed as certification warranty or approval of King County compliance with laws and codes.  (3.7)

· Maintenance:  King County will maintain all trail improvements constructed by King County on the property; a table is included that outlines maintenance responsibilities of the parties for the property.  In general, the table requires King County to mow grass, pick up litter, maintain signage, respond to trail complaints, remove invasive plants, and similar functions.  SPU can perform additional maintenance as needed for utility or other purposes.  (4.1)

· Surface Water Management:  King County will minimize erosion from surface water resulting from trail usage.  If such erosion affects the earth cover within the property, the Director of SPU may close the affected areas of the trail until the erosion has been remedied by King County.  (4.2)

· Signage:   King County will obtain SPU approval of signs; King County can repair signs so long as character of signs does not change.  Signs at trail access locations will contain a working contact number to report concerns.  During closures, King County will install SPU approved signs if requested by SPU.  King County will install additional signs SPU deems necessary to identify trail areas or warn users away from utility facilities.  King County will maintain signs, and will install signs prior to opening any part of the trail for recreational use.  (4.3)

· Access:  SPU will have free property access, for installation, operation, maintenance and repair of SPU facilities, and patrolling the property or other purpose.  King County will get SPU permission before installing barriers, gates or bollards; SPU can have its own locking device on such structures, and King County will provide SPU with keys to King County locks.  (4.4)

· Temporary Closures: SPU’s management of water supply facilities and other events may require temporary closure of trail areas; SPU will minimize the time of closure and provide notice to King County of impending closures.  King County will obtain SPU approval for closures King County deems necessary.  (4.5)

· Damage to Trails, Facilities:  SPU will continue to use the property for utility purposes, including use by heavy trucks and machinery, and will not be held liable for damage to trail improvements; SPU will backfill any trenches or excavations, but not repair damaged improvements.  (4.6)

· Construction of Utility Facilities:  SPU will notify King County of plans to construct new utility system facilities on the property, and will attempt to design facilities that accommodate existing trails, but SPU won’t be required to compromise cost effectiveness, reliability, capacity safety or other utility system requirements.  King County will reimburse SPU for costs SPU incurs through accommodating a recreational trail.  (4.7)

· Annual Meeting:  King County and SPU will meet annually to discuss trail operations, planned improvements, and maintenance, and each will provide current emergency contact information.  (4.8)

· Maintenance Fee:  King County will pay an annual fee of $20,000, adjusted annually for inflation.  When the Cedar River Pipeline Drain Right of Way property is opened for use as a King County regional trail, the annual Maintenance Fee will be adjusted to a base rate of $22,000 plus inflation adjustments.  (5.1)

· Additional costs:  King County will reimburse SPU for maintenance not otherwise specified that SPU incurs because of recreation trail use including additional security costs or non-routine maintenance and repair.  (5.2)

· Payments:  Starting in 2013, SPU will issue King County an invoice for the annual maintenance fee, and for additional costs and expenses, by March 1 of each year; King County’s annual payment will be due within 30 days of the invoice.  (5.3)

· Additional Consideration:  King County will also grant the City use rights of county property in the Cedar River Watershed at the north end of Rattlesnake Lake by agreement substantially in the form of Exhibit G.  (5.4)

· Trail Relocation, Termination:  If SPU determines that any trail or trail portion must be relocated, removed or terminated, SPU will send notice to King County; King County will immediately notify the public of the relocation or closure.  KC will have 180 days to relocate or close the affected portion, and will coordinate with SPU about closure activities.  KC will pay costs associated with relocation, termination or removal of the trail.  (6)

· Other Provisions:   Additionally, provision for early termination, default, restoration of property, compliance with federal , state and local law,  prohibited substances,  release/indemnification/hold harmless, entire agreement, and other provisions are included.  (7-20)

ANALYSIS
The agreement authorized by Proposed Ordinance 2012-0226 provides a contractual foundation for the regional trail operations on important segments of the County’s popular and heavily-used Regional Trail System.  It leverages the use of land that is owned by Seattle Public Utilities and used for pipeline purposes, but that retains character such as to make it appropriate for use for recreational trail purposes.  The City of Seattle recognizes the value of the rights of way for their contribution to the County’s Regional Trail System, and is willing to accommodate the County for its use for such purpose.  The ability to acquire continuous lengths of quality, attractive land, in a county facing continuing development pressure, is limited, and the availability of these linear rights-of-way for trail purposes appears to be an appropriate way to contribute to the regional trail system, and through it, to the physical and social wellbeing of the region’s residents.  
REASONABLENESS

The approval of authority to enter into an agreement with the City of Seattle for use of SPU rights-of-way for regional trail purposes significantly enhances the county’s regional trail system for modest expense and consideration, and appears to be a reasonable business decision.  
ATTACHMENTS
1. Proposed Ordinance 2012-0226
a. Attachment A:  King County and City of Seattle Trails Agreement
2. Transmittal Letter, dated June 14, 2012

3. Fiscal Note
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