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Metropolitan King County Council
Law & Justice Committee
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SUBJECT

Proposed Ordinance 2017-0374 would authorize the execution of an interlocal agreement (ILA) between King County and the City of Seattle for public defense legal services. 

SUMMARY

Proposed Ordinance 2017-0374 would authorize the Executive to execute an interlocal agreement (ILA) with the City of Seattle, Attachment A to the ordinance, to provide public defense services to indigent defendants in Seattle Municipal Court. The current ILA expires December 31, 2017. The new ILA provides for the services to continue through December 31, 2022 with compensation levels set at a level that will allow the services to continue to be provided on a full-cost-recovery basis.
The ILA must be approved by both the City Council and County Council. The version before the committee today was adopted by the Seattle City Council on September 18, 2017. 
The ILA has been reviewed by the PAO, and the Council’s legal counsel and legal counsel for the City of Seattle Attorney.  
BACKGROUND 

Ordinance 17588 established a Department of Public Defense and included provisions to ensure that current and future public defense clients would have access to public defense services. Ordinance 17588 specifically authorizes the department to provide its services to other municipalities:

The department may provide its services to the state of Washington, tribal governments and municipalities in King County on a full cost recovery basis and is authorized to negotiate appropriate contractual agreements, subject to council approval by ordinance when required by law.

Public Defense Services for the Municipal Court of Seattle

The King County Department of Public Defense provides public defender services to individuals determined to be indigent who have been accused of misdemeanor[footnoteRef:1] or gross misdemeanor[footnoteRef:2] crimes and infractions within the Municipal Court of Seattle’s jurisdiction.  These crimes include offenses such as assault (including domestic violence related charges), theft, driving under the influence, trespass, and under the influence of intoxicants/drugs. In 2016, there were 8,694 case filings in the Seattle Municipal Court.  DPD’s work with Seattle Municipal Court defendants represents about 15 percent of the department’s client services FTEs[footnoteRef:3].  [1:  Misdemeanors are crimes where the maximum sentence is 90 days in jail and $1,000 fine.]  [2:  Gross misdemeanors are such crimes that carry a maximum sentence of a year in jail and a $5,000 fine, including offenses such as driving under the influence, domestic violence, theft, and trespass. ]  [3:  Does not include Director’s Office, Managing Attorney or Program Services FTEs. ] 


History of the ILA 
The first ILA between the King County Department of Public Defense and the City of Seattle covered the period between September 1, 2014 through December 31, 2015.[footnoteRef:4] The parties negotiated a two-year extension which expires on December 31, 2017. [4:  Prior to 2014, the City used several models to provide public defenses services for Seattle Municipal Court misdemeanants, starting with contracting with the Defender Association in 1969. Soon after, the City contracted with King County who subcontracted with non-profit law firms including TDA. Starting in 2005, the City contracted directly with three non-profit defense firms. As a result of a class-action lawsuit, those non-profit entities became part of a new King County Department of Public Defense in 2013. (Information reprinted from September 7th, 2014 Central Staff Memorandum for Council Bill 119703.)] 


There have been three administrative amendments in 2015, 2016, and 2017 to the 2014 ILA. The previous amendments have largely been incorporated into the proposed ILA.

ANALYSIS

The proposed ILA is generally similar to the existing ILA. However, there are many revisions which reflect incorporating the administrative amendments since the last ILA, style changes, and revisions intended to clarify and codify existing, standardized practices. The ILA addresses both the caseload and calendar component of DPD’s work. The caseload work consists of DPD attorneys representing individual defendants in individual court proceedings. The calendar component of the ILA consists of DPD attorneys representing all of the defendants who are appearing for cases assigned to Mental Health Court; Veterans Treatment Court and Arraignment/Intake Calendars. 

Changes to the proposed ILA are discussed below. 

Section 1: AGREEMENT. This section identifies the parties to the agreement and no changes are proposed.

Section 2: RECITALS. This section is expanded to provide more background statements. However, the additional statements do not change how the agreement is implemented.

Section 3: DEFINITIONS. This section includes many changes that were made for more clarity or to move provisions from one section of the ILA to another. This section (ILA §
3 (B)(2)) also includes substantive changes to how many case credits are awarded for each proceeding.[footnoteRef:5] As shown below, the number of credits is increasing across all case types. Almost all of these increases were made in earlier amendments between DPD and the City.  According to DPD, these changes were made to standardize case credits across the department and are based on a review of actual time spent on different components of a case. [5:  DPD’s compensation for case work is based on "case credits" with the number of credits being based on the nature of the proceeding.] 



Table 1: Major Changes in Case Credits

	Type of work
	Number of credits in Existing ILA
	Number of credits in Proposed ILA
	Source of Change

	Review, Revocation, or resentencing or other hearing
	.6 
	1 
	Amendment 1 (December 2015)

	Misdemeanor  Appeal
	4 
	6.5 
	Amendment 2 (June 2016) changed from 4 to 5.5. 

Proposed 2018 ILA would change from 5.5 to 6.5 

	Petitioning for a motion for  discretionary review 
	Not mentioned in existing ILA
	2 
	Amendment 3 (August 2017)

	Probation Credit
	.6
	1.0
	Amendment 1 (December 2015)

	Misdemeanor Writ
	3
	3.5
	Amendment 2 (June 2016)

	If work less than 2 hours and conflict or private counsel
	Not mentioned in existing ILA 
	.2 
	Proposed 2018 ILA in order to meet full cost recovery standards



The ILA §3 (B)(3) adds several lines to clarify the number of credits awarded in the event of different appeal scenarios. For example, in cases where the client does not want to appeal and the attorney worked less 8 hours, a maximum of one credit will be awarded. DPD reports the new language in the ILA incorporates the 2017 ILA administrative amendment and formalizes existing practice that has been in place since 2014.

The ILA also revises the previous process allowing for supplemental case credits, which DPD reports was very cumbersome. Supplemental credits occur when the case exceeds the number of hours established in case standards. Supplemental credits are currently requested through an invoice reconciliation process.  DPD submits an invoice requesting supplemental credits and the City approves, rejects or questions the request.  The new process identified in ILA § (B)(6) specifies that “Supplemental Case Credits shall be awarded at the rate of one additional credit at 20 hours, one additional credit at 40 hours and a final additional credit at 60 hours.” Under the process, the City will automatically pay for credits at the level specified in ILA.  DPD reports this will simplify and standardize the process across the divisions. (In 2016, the City paid DPD $130,951 for supplemental credit charges.)

The proposed ILA §3 (B)(9) is revised so that if a restitution hearing is held within 90 days of the original case’s disposition, DPD receives no new case credit. The 2014 ILA stated 45 days. This change means that if a restitution hearing occurs within 90 days from the original disposition, the restitution hearing can be handled within the existing case assignment process and a new case does not need to be assigned. DPD notes that this extended timeframe should be more efficient for all parties, including the defendant, because he or she will not need to wait for the process of assigning the restitution hearing as a new case. 

Section 4: PUBLIC DEFENSE STANDARDS. The major change in this section is revising the caseload standards from 380 to 400 case credits per attorney (ILA § (4) (C) (1)). This change was made in Amendment 1 in December 2015. It is consistent with the caseload standards adopted in 2013 by the Washington State Supreme Court. DPD reports this change has not increased the work of DPD attorneys because the change was made in conjunction with increasing the case credits for many types of work and standardizing the process for supplemental case credits so attorney case credits better reflect the actual attorney workload. 

The ILA (§ 4(C)(1)) also now specifies that caseload limits for new criminal attorneys, as defined in the Supreme Court caseload standards, should equal 2/3 of the 400 for the first six months. This is a new addition to the ILA, but according to DPD reflects current practice. 

Responsibility for Expert Witness Cost (ILA § 4(D)). The ILA clarifies an existing practice that the expert witness cost will be reimbursed by the City from the City Indigent Defense Budget Control Level.

Certification (ILA § 4(D)).The ILA adds a provision that requires the County to collect quarterly certification that attorneys assigned under this agreement meet Indigent Defense Standards per Washington Court Rule (CrRLJ 3.1). This formalizes an existing practice that is standard across the department. 

SECTION 5: TERMS OF AGREEMENT. The proposed ILA shall continue through December 31, 2022 and allows for extension by mutual agreement for up to 10 additional years through 2032. The proposed ILA allows extensions to be made by mutual agreement of the City Budget Director and the County Public Defender.

The term of this ILA is significantly longer than the previous ILA, which began as a 16-month contract in 2014 with an option for a two-year extension, which was exercised. DPD staff report the longer term is appropriate now that both parties have been working together for several years and refined the ILA and future contract revisions are expected to be of a routine nature.

SECTION 6: SCOPE OF WORK This section of the ILA includes a new process for case assignments. Previously, the Court had the responsibility to make the assignments. Under the proposed ILA, DPD will make the assignments directly to the DPD divisions (ILA (§ 6(E)(5)).  

Other changes include removing language related to Community Court services because the City no longer has community court. 

A new provision is added for Civil Legal Services (ILA § 6(14)). The current ILA was amended by the Executive in August 2017 at the request of Seattle Municipal Court to allow DPD to provide civil legal advice to clients on the civil collateral consequences related to criminal plea agreements. According to DPD, guilty findings can have severe consequences to clients’ immigration status, employment, education and housing. There are 3 FTEs in the 2017-2018 adopted King County DPD budget who provide these civil legal services. DPD reports these attorneys will not be providing direct legal representation to clients in civil matters 

ILA §8 (5) specifies, “This pilot program began in 2017 with funding through 2018. Future funding will be determined in subsequent City budget processes.” DPD does not yet know how many clients will be able to make use of the program. Civil legal services will be billed separately based on monthly actual. 

SECTION 7: PERFORMANCE AND QUALIFICATIONS. As in the previous ILA, the County is responsible for establishing standards of practice and case record maintenance, ensuring appropriate use of attorney time and resources, and conducting performance evaluations. 

The ILA includes changes that were made in Amendment 1 (December 2015) to provide an opportunity for judicial feedback and to add other evaluation criteria for attorney evaluations. (§7(C)).

SECTION 8: PAYMENT. This section specifies the provisions for payment. The specific costs are shown in Exhibit 1 to the ILA. The proposed ILA estimates the annual City charges will be $8,325,133. According to the DPD director, all of the compensation amounts included in the ILA have been set by the Executive at a level to provide full cost recovery for the County, as required by Ordinances 17588 and 17844. 

The costs include caseload costs as well as a fixed amount to staff the Arraignment, intake, Seattle Mental Health Court, and Veteran’s Treatment Court calendars. Language was added to clarify existing practice that the fixed amount to staff these items includes overhead, support staffing, and supervising attorneys based on caseload assumption of 7,500. The ILA provides for compensation to be paid monthly to the County in a lump sum that does not vary with the number of cases that might be included on those calendars. The annual compensation for the calendar component of the ILA is $4,841,0317 (including overhead) (ILA, Exhibit 1, Fixed Annual Costs). This amount, too, is subject to adjustment for inflation (ILA § 8(B)).

The table below from the Seattle City Budget Office details the history of credits paid, budget and expenditures, and staffing from 2014 through this proposed ILA. 

Table 2. Historical Public Defense Data 2014 ILA through the 2018 Proposed ILA
	Year
	Credits paid
	Budget
	Actuals
	DPD Staffing

	
	Atty FTE
	Support Staff FTE
	Total FTE
	Overhead %

	2014
	6,380
	$6,102,544
	$5,653,791
	30.82
	12.5
	43.32
	12%

	2015
	6,474
	$6,257,476
	$5,895,115
	30.82
	12.5
	43.32
	12%

	2016
	6,048
	$7,414,283
	$7,232,478
	31.18
	20.5
	51.68
	12%

	2017*
	6,128
	$7,953,007
	$7,346,000
	32.66
	20.5
	53.16
	12%

	2018
	
	$8,325,548
	
	33.15
	20.5
	53.65
	13%


* Through May assuming straight-line expenditure.

As in the previous ILA, annual cost adjustments occur based on projected caseload, Consumer Price Index for Urban Wage Earners and Clerical Workers (CPI-W), and KC-DPD personnel cost increases. 
Staffing
The staffing requirements are included in Exhibit 1—2018 Charges for Public Defense Services. The proposed 2018 ILA includes an increase of 10.63 FTEs. These increases reflect (a) FTEs that were not in the original 2014 budget but for which KC-DPD was performing work and receiving payment and (b) FTE changes to meet new Court Rules. The FTE increases are shown in Table 3 below: 
Table 3. FTE Increases due to the proposed 2018 ILA[footnoteRef:6] [6:  September 7, 2017, Memorandum from Seattle City Council Central Staff to Gender Equity, Safe Communities, and New Americans Committee] 

	Position
	FTE Increase

	Changes to Reflect KC-DPD Work Performed

	Veterans Treatment Court Attorney
	0.5 FTE

	Conflict Attorney Panel Staffing
	0.75 FTE

	Caseload Flexibility
	0.6 FTE

	FMLA Coverage
	0.74 FTE

	On-Call Attorney
	0.54 FTE

	Changes to Reflect New Court Standards

	Increase Clerical to King County Level
	1.9 FTE

	Increase mitigation specialist/investigator/ paralegal to meet standard of 5:1 attorney
	5.6 FTE

	Total FTE Increase
	10.63 FTE



As shown in Table 4, the number of FTEs budgeted as caseload costs has decreased while the number of FTEs budgeted as fixed costs has increased because the supporting FTEs are now budgeted as fixed costs. This provides more stability to the DPD budget and reflects the fact that many of the supporting positions are fixed costs that will not change unless there is a significant change in the number of cases.

Cost per case credit
The cost of the case credit is identified in Attachment A, Exhibit 1 to the ILA. The cost per case credit is made up of caseload salaries plus a prorated share of taxes, benefits, and overhead expenses all divided by the number of cases. For each case credit, the ILA provides for the City to pay the County $457.82. This is lower than the previous ILA because more of the costs have shifted to fixed costs thus lowering the cost per case. In addition, the number of cases have increased as shown in Table 4. 

Table 4
Cost per case

	Year
	cost per case
	# of cases
	Caseload FTE
	fixed FTE
	Civil FTE

	2015 (Sep 2014 – Dec 2015)
	$555.94
	7,200
	27.42
	15.9
	0

	2016
	$412.66
	7,250
	20
	31.68
	0

	2017
	$429.16
	7,500
	20.7
	31.20
	3

	2018
	$457.89
	7,500
	21.4
	31.52
	3




SECTION 9:  REPORTING REQUIREMENT. The required list of reports was revised to reflect the reports DPD and the City agree are necessary to manage the ILA. DPD does not anticipate this revised list will require additional effort.

SECTION 10: OPERATING BUDGET. There are no substantive changes to this section. (See Section 8 of the staff report for a discussion of the budget.)  

SECTION 11: CORRECTIVE ACTION.  No substantive changes.

SECTION 12: TERMINATIONS. This agreement adds a provision allowing the City to terminate the agreement for convenience upon 90 days written notice before the close of the then-current appropriation year. This is a standard type of provision in a contract. 

There are no substantive changes in the remaining sections:

SECTION 13: SOCIAL EQUITY REQUIRMENT
SECTION 14: OTHER LEGAL REQUIREMENTS
SECTION 16: INSURANCE
SECTION 17: ESTABLISHMENT AND MAINTENANCE OF RECORDS
SECTION 18: AUDITS, RECORDS, and ANNUAL FINANCIAL STATEMENTS
SECTION 19: ASSINGMENT AND SUBCONTRACTING
SECTION 20: CONTRACTUAL RELATIONSHIP
SECTION 21: ERRORS AND OMISSIONS; CORRECTION
SECTION 22: PUBLIC DISCLOSURE
SECTION 23 EXTRA WORK
SECTION 24: MISCELLANEOUS PROVISIONS 


FISCAL IMPACT
The proposed new ILA that would be approved by Proposed Ordinance 2014-0186 is a full-cost-recovery agreement, in that all expenses incurred by the County in performing the agreement, including overhead, would be reimbursed by payments made by the City of Seattle. Sufficient funds have already been appropriated to cover the County's expenses through the end of 2018.

In 2018 the ILA is expected to cost the County $8,325,548 (including overhead, subject to adjustment for inflation), all of which will be reimbursed by the City of Seattle.

LEGAL REVIEW

The revised ILA has been reviewed, revised, and approved by both the Prosecuting Attorney's Office and the Council's legal counsel. It has also been reviewed and approved by legal counsel for the City of Seattle.


ATTACHMENTS

1. Proposed Ordinance 2017-0374 (and its attachments)
2. Transmittal Letter
3. Fiscal Note
4. Red-line version of the 2014 ILA showing changes proposed in 2018 ILA

INVITED

1. Lorinda Youngcourt, Director, Department of Public Defense
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