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Law, Justice, Health and Human Services Committee

STAFF REPORT

	Agenda Item:
	7
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	Polly St. John
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	2011-0580

	Date:
	February 2, 2011

	Invited:
	Rhonda Berry, Assistant Deputy County Executive

Gail Stone, Law and Justice Policy Advisor, Executive Office
Jackie MacLean, Director, Department of Community and Human Services
David Hocraffer, The Public Defender

Krista Camenzind, Budget Supervisor, Office of Management and Budget

Andrew Bauck, Budget Analyst, OMB


SUBJECT

AN ORDINANCE that would change the reporting relationship for the Office of the Public Defender to report directly to the County Executive, instead of the director of the Department of Community and Human Services.  
SUMMARY

This is the first hearing on Proposed Ordinance 2010-0580.  This staff report will provide a brief overview of the Office of the Public Defender (OPD) and the proposed changes to the current reporting structure called for by the proposed ordinance.  
BACKGROUND

Public defense services are mandated by the U.S. Constitution, the Washington State Constitution and other state statutes.  In Washington State, the cost of providing indigent
 defense services is primarily the responsibility of local governments – counties and cities.  As a regional government, King County is responsible for providing indigent defense services for felony and juvenile defendants on a county-wide basis, and as the local government, the county must provide defense services for misdemeanants in the unincorporated area.  (Cities are responsible for providing defense services for misdemeanors that occur within their borders.)  
King County Code 2.60.101 states that indigent defense services will be made available to provide legal representation for those that are eligible.  Washington State law, RCW 10.101, defines who is indigent.  In general, OPD provides attorneys to those people who qualify based upon their financial status and are facing the possibility of jail time or of losing their children.  
Unlike most jurisdictions in the nation, King County has contracted with non-profit agencies for indigent legal defense services for over 30 years.  OPD negotiates the contracts for defense services with the non-profit organizations and assigns cases to the defender agencies
.  These annual contracts are subject to approval by the County Council.  The defender firms are (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  Under these defender agency contracts, the county pays for “caseload” on a workload basis (using increments called “case credits” which represent the number of attorneys and other resources, such as expert witnesses and investigators that are allocated to each case).  
Finally, OPD is responsible for preparing an annual budget for the county’s public defense program.  The primary cost driver is caseload, which is controlled by the number of arrests and case filings.  Approximately 70 percent of the annual budget pays for defense services.  The remaining 30 percent of the OPD budget is programmed for administration and overhead, expert witnesses and assigned counsel costs.  

Organizationally, the Office of Public Defense is under the administrative control of the county’s Department of Community and Human Services (DCHS) and is headed by an attorney with prior public defense and management experience.  
PROPOSED REORGANIZATION
OPD is one of four divisions within DCHS
.  Proposed Ordinance 2010-0580 would change direct reporting and oversight of the office from the Director of DCHS to the County Executive.  The new structure is similar to that of the Office of Information Resources Management.  
The legislative statement of intent contained in the proposed ordinance preamble is to "facilitate effective collaboration and planning throughout the county's criminal justice [CJ] system", to "provide for an accountable and transparent system that will encourage service delivery comparable to other county criminal justice providers", and "to enhance performance of the office".

Facilitate Effective Collaboration and Planning Throughout the County CJ System
As noted in the background section, OPD contracts for defense services with non-profit agencies.  OPD was originally located in DCHS because the agency is responsible for negotiating and implementing many county service delivery contracts and because many other DCHS services, such as treatment and housing, are also provided to indigent populations.  However, the DCHS mission to help the needy achieve and maintain healthier lives is different from the OPD defense services that more closely align with other criminal justice agencies. 
OPD is an integral part of the criminal justice delivery system.  By locating OPD as a division within another department, the office does not appear to be on the same level as other criminal justice providers, which include the Superior Court, District Court, Department of Adult and Juvenile Detention (DAJD), and the Prosecuting Attorney's Office (PAO).  Because these agencies interact regularly and policy decisions in one area can easily impact another, it is important to ensure that OPD is perceived to have an equal position when working with the others.  By taking OPD out of DCHS and thereby creating a different reporting structure for OPD, the public defense part of the criminal justice system may become as "visible" as the other participants.
Additionally, the head of each of the other criminal justice agencies is a separately elected official (with the exception of Adult & Juvenile Detention which is run by a director that answers directly to the County Executive).  Adoption of this ordinance would make the position of the Public Defender more high-profile and co-equal with the Director of Adult and Juvenile Detention. 
Provide for an Accountable and Transparent System

Currently, OPD is budgeted as a separate appropriation unit.  This allows for budget transparency and accountability.  However, under the current reporting structure the Public Defender is accountable to the Department Director.  The proposed ordinance would give reporting and direct oversight responsibility to the Executive, eliminating a management level (reporting to the DCHS Director), and making the Public Defender directly accountable to the Executive.  Executive staff are currently working to evaluate potential operational effects upon both OPD and the Executive offices.  
Enhance Performance of the Office
The proposed change in reporting could emphasize OPD performance because the office would appear at a higher reporting level.  All performance standards, costs and policy decisions would receive direct review by the Executive rather than a department director who then shares information with the Executive.  However, this new direct reporting relationship would be a change in past practices.  County agencies that directly report to the Executive, such as OIRM, represent groups that provide internal services to other county organizations.  Although all Executive departments report to the Executive, the department directors are responsible for direct oversight of their agencies.  OPD provides direct services through its contracts with defense agency providers.  This change in reporting structure is currently under review to determine the impacts of the proposed change upon the Executive.  Executive staff are currently working to evaluate possible operational effects upon both OPD and the Executive offices.
Next Steps

The Executive and OPD are evaluating the operational and fiscal effects of the proposal.  
Executive staff have noted that the Executive in his March 1, 2010 transmittal letter to Council for approval of the 2010-11 public defense contracts, expressed his commitment to quality public defense services that ensure equal access to justice for all county residents and the effective and efficient operation of the county’s criminal justice system.  
On August 24, 2010 in Briefing 2010-B0157, the Council was provided an overview of the Executive's Case Weighting Study (CWS) Implementation Plan, dated June 30, 2010.  The Executive's plan highlighted some of the considerations that arise due to the differential organizational structure of OPD relative to the PAO and other elected criminal justice agencies.  The CWS report stated that:  “[r]espondents from various courts and areas of expertise agreed that the position of OPD within the criminal justice system is structurally difficult.  OPD is not managed by a separately elected official and answers to the Department of Community and Human Services rather than directly to the County Executive, as does the PAO
.  This [management structure] puts OPD at a disadvantage relative to the PAO.  Because it is not separately elected, the role of OPD within the system in terms of budget and political persuasion, as well as a forceful advocate for defense concerns is more limited.”  
To address these considerations, the plan identified actions to increase collaboration and communication among the Executive Office, OPD, the separately elected CJ agencies and the Council.  The stated Implementation Plan action was to establish a schedule of regular meetings between the Office of the Executive, OPD, the defense agency contractors and, when appropriate, the Office of Management and Budget (OMB).

Executive staff report that they have been actively working to carry out the plan and to identify further mechanisms and options for increasing direct communication between the Executive's Office and OPD.  Further, Executive staff are currently analyzing the operational and fiscal impacts of Proposed Ordinance 2011-0012.  They further report that the Executive looks forward to working with the Council on this issue.  The committee may wish to request a timeline and/or a discussion process for a joint Council and Executive response to the proposed legislation.  

AMENDMENT:
A technical amendment is needed to reflect changes to K.C.C.2.16.025 that were adopted by the Council in Ordinance 16960.  That ordinance changed the management structure for the budget office.  These changes would correctly identify the new Office of Performance, Strategy and Budget.  Proposed Ordinance 2010-0580 would amend the same section of King County Code.  The County's Code Reviser has developed an amendment to reflect the needed changes in Attachment 1.  
ATTACHMENTS
1. Striking Amendment to Proposed Ordinance 2010-0580
2. Proposed Ordinance 2010-0580
� RCW 10.101.010(1) defines “indigent” as including those who are receiving public assistance, involuntarily committed to a mental health facility, or near the federally established poverty level; and those who are unable to pay the anticipated cost of counsel for the matter before the court because his or her available funds are insufficient to pay any amount for the retention of counsel.


� OPD is also responsible for maintaining a list of lawyers available to handle cases that agencies cannot accept due to a conflict of interest.  This list of independent contract attorneys is known as the Assigned Counsel Panel.  


� The other divisions are (1) Community Services, (2) Mental Health, Chemical Abuse & Dependency Services, and (3) Developmental Disabilities.  


� The PAO is a separately elected official that does not report directly to the Executive.  Also, OPD reports to the Executive through the director of DCHS; although the reporting relationship is not directly between the Public Defender and the Executive.
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