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Metropolitan King County Council
Budget & Fiscal Management Committee

	Agenda Item No.:
	3
	
	Date:
	May 05, 2004

	Proposed 

Motion No.:
	2004-0207
	
	Prepared By:
	Polly St. John


STAFF REPORT
SUBJECT:
AN ORDINANCE creating the Real Estate and Major Capital Projects Review Joint Advisory Group to provide a forum for early policy level dialogue between the executive and the council.
CURRENT STATUS:
The ordinance was last discussed at the April 28, 2004 meeting.  The BFM Chair directed council staff to gather input and comments from the executive and to work toward incorporation of those comments into the proposal.  Those staff to staff discussions are on-going.  Consequently, Proposed Ordinance 2004-0207 is not ready for consideration by the committee at this time.
BACKGROUND:
The council has consistently been interested in real estate decisions, real property management, and capital asset management and has shown a particularly involved interest since 2001.  Attachment 5 is a one page synopsis showing previous council actions and adopted legislation.  
Proposed Ordinance 2004-0207 responds to previous Properties Expert Review Task Force (PERT) recommendations for a Real Estate Cabinet and to Motion 11819 which requested that the executive transmit legislation to formally adopt a countywide oversight and coordination structure to consider major capital projects and/or real estate asset management.  
The ordinance also responds to Proposed Motion 2004-0072 which was transmitted by the executive to establish the group and was considered in the Budget and Fiscal Management Committee (BFM) on March 3, 2004.  An extensive background was provided in the March 3, 2004 staff report and is included as Attachment 4.  
After the initial discussion in March, the BFM Chair directed council staff to codify the establishment of the advisory group to provide a permanent forum for discussion between the executive and council regarding major real estate and major capital projects decisions.  Proposed Ordinance 2004-0207 was prepared to make changes to the King County Code (KCC).  
ANALYSIS:
Why Create the Advisory Group?  Too often, real estate decisions have progressed too far before the council is aware of the actions being considered.  PERT noted that when the council is brought into the information loop on these occasions, it has been too late to address issues and problems or to reverse the decision.  

One example is the jail services agreement with the suburban cities, which was before the council early last year.  This was a major policy change – phasing out jail services to the cities over ten years.  Part of the agreement was the transfer to the cities of the property purchased for a possible Eastside Justice Center (EJC).  (In 1996, the county acquired the property for the EJC site in Bellevue for $4.11 million.)  The contract negotiations went on for quite some time and were completed - except for approval by the council.  The cities' representatives considered this a "done deal" so that the council had little choice but to approve the agreement, including the transfer of the property.  Under the terms of the jail services agreement, King County did not receive any payment for the property.  There was really no opportunity for the council to have input on this policy action until after all negotiations were basically completed.  

When substantial effort by the executive has already been made through negotiations, the council does not wish to be viewed as “blocking” those efforts through failure to approve legislation.  Another example would be the Fisher Flour Mill property on Harbor Island that was purchased by the county as a possible location to develop a Solid Waste intermodal facility.  Due to timing constraints included in a sales option agreement, the purchase price would have increased monthly through the end of the option – up to $500,000 - if the council did not approve the $8,680,000 supplemental appropriation for purchase of the property at the time of transmittal.  Consequently, the appropriation was approved by the council in a short period of time, decreasing the ability of the council to provide “due diligence”.  Had the council been included early in policy discussions, the time crisis could possibly have been averted.

In the case of major capital projects, a mechanism is needed to provide the council with access to capital project policy issues as they arise in order to avoid costly and time consuming project direction changes later in the process.  In addition to new proposals, major changes to scope, schedule and budget and the effect of those changes for on-going projects could be discussed early on.  Current examples of major capital projects that could be discussed in the Group are the Brightwater treatment plant, the new county office building, the transit communications center, and the jail’s integrated security project.  

What is the Purpose of the Group?  The purpose of the Advisory Group would be to provide a forum for early policy level dialogue between the executive and council on real estate and major capital project matters.  The important result the council seeks is knowledge and involvement at the early stages of major real estate transactions, considerations, development and/or major capital project decisions.  The fundamental issue is the council's ability to perform "due diligence".  These decisions themselves are usually integral parts of major policy shifts rather than isolated decisions.  The council does not seek to blur the lines established in King County Charter for the separation of powers between the branches of government.  The issue is whether or not the council can gain early information on proposed policy actions involving real estate and major capital projects.  Only with early knowledge can a full analysis and debate be conducted rather than the council facing only a "yes" or "no" decision in which a "no" could be negatively viewed by the other party and financially harmful to the county.

Both the PERT report and the FMD reorganization report indicated that the King County Code should be amended pertaining to asset management and real estate portfolio management.  The council has consistently requested that the committee be established as a permanent county group, similar to the Executive Finance Committee.  In staff to staff discussions, the executive has indicated that a major rewrite of the King County Code is underway to address real estate and capital project management.  That effort is on-going and has not been completed.  Because of the need to move forward on the Group, the executive transmitted the proposed motion to establish the committee.  Executive staff has acknowledged that the group should be included in the code and proposes that inclusion with the new rewrite, which is currently proposed for transmittal in late 2004 or early 2005.  
Although Proposed Motion 2004-0072 would establish the committee, the transmitted motion would not codify the group.  The council wishes to formally establish the working relationship that currently exists and to ensure that the cooperative relationship will endure.  The council also desires to provide sufficient time to complete its responsibility to provide due diligence when considering major proposals and feels that early discussions will provide an opportunity to avoid time pressures when considering future proposals.  Therefore, council staff was directed to prepare an ordinance that would institute the advisory group in KCC.  The result is Proposed Ordinance 2004-0207.
When the advisory group was discussed on March 3, the committee was concerned about operational details and particularly how projects would be “triggered” for consideration by the group.  The proposed ordinance attempts to address these specifics.  Each section of Proposed Ordinance 2004-0207 is summarized below:

Preamble – Addresses reasons for the establishment of the advisory group
· Outlines the budget crisis faced by King County
· Discusses the Properties Expert Review Taskforce (PERT) body of work and recommendations for a Real Estate Cabinet with representatives from both the executive and legislative branches of government
· Refers to the Facilities Management Division Reorganization Reports and recommendations for providing council with timely information
· States that Motion 11819 requested that legislation be formally adopted to create a countywide real estate and major capital projects oversight committee
Section 1. – States the purpose of the ordinance
· States that the purpose of the ordinance is to establish the joint advisory group to provide a forum for early policy level dialogue between the executive and the council on major capital projects and major real estate matters
Section 2.  Codification – Lists sections to be codified
· Specifies that sections 3 through 7 will constitute a new chapter in KCC Title 2
Section 3.  Establishment and Purpose – Establishes the Group and States the Purpose
· Establishes the Real Estate and Major Capital Project Review Joint Advisory Group
· States that the purpose of the group is to provide a forum for early policy level dialogue between the executive and the council on major capital projects and major real estate matters
Section 4.  Definitions – Lists definitions and “triggers” for projects that will be considered 
· “Designee” – person appointed by a member to participate on his behalf

· “Group” – the advisory group established in section 3
· “Major Capital Project” – project defined by KCC 4.04.020 that:
· Has an estimated overall project costs that exceeds ten million dollars

· Has an overall project cost that exceeds ten million dollars and is subject to CIP exceptions notification as described in KCC 4.04.020.O

· Has significant policy considerations as determined by either the executive or council

· Has major unanticipated changes affecting scope, schedule or liabilities as determined by either the executive or council

· “Major Real Estate Project” – property described by KCC 4.56 that:
· Has an estimated value that exceeds one million dollars
· Is valued at one million dollars or more and is subject to the processes established in KCC 4.56.070 for acquisition, disposition, lease, sale or transfer of property

· Has significant policy considerations as determined by either the executive or council
Section 5.  Membership, chairmanship and ex officio members – Deals with member flexibility
· The group will consist of six members
· Three members from the legislative branch shall be the chair of the council, the chair of the budget and fiscal management committee and the chair of the labor, operations, and technology committee

· Three members from the executive branch shall be the manager of the facilities management division, the director of the office of management and budget and an alternate branch director as appointed by the executive concerning current projects before the group for consideration  (This list needs to be amended and is discussed on page 6 of the staff report.)
· Co-Chairpersons shall be the chair of the council and the executive

· Members may appoint a designee to participate on their behalf

· Allows for persons affected by a certain project discussion to participate as ex officio members
Section 6.  Responsibilities – Lists responsibilities and goals for the group
· Review and discuss policy matters regarding major capital projects

· Review and discuss policy matters regarding major real estate asset management

· Provide early policy input regarding potential budget initiatives in major capital projects and major real estate matters

· Provide early policy input regarding long-term strategic real estate asset management and capital improvement project goals

· Discuss significant real estate policy issues related to major capital projects

· Assist coordination of capital project and real estate management matters involving independent elected officials in King County government.
Section 7.  Staffing, rules and procedures – List details for process
· The committee shall meet monthly.  

· The director of the facilities management division, or another person designated by the executive, shall be responsible for the communication and coordination of the meetings and shall coordinate with the group chairs in preparing and providing agendas.  

· Members may bring staff as needed to support the activities of the advisory group.  
· Any project should be added to the monthly meeting agenda as soon as it is identified 

· Items for discussion shall be determined and forwarded to members one week prior to each meeting.  

· The facilities management division director, or another person designated by the executive, shall provide a monthly report to each committee member, each King County councilmember and participating staff within a week after each regularly scheduled meeting listing the projects and/or properties discussed and, if applicable, the council district in which they are located.

Section 8.  Amends K.C.C.2.16.035 – Designates administrative duties
· States that one of the duties of the facilities management director is to serve on the real estate and major capital projects review joint advisory group and to carry out the administrative duties of the group.
Section 9.  Meeting Initiation – States when the group will begin discussions
· The group shall begin meeting within thirty days of enactment of the ordinance.
DIFFERENCES BETWEEN MOTION AND ORDINANCE:
The motion transmitted by the Executive, Proposed Motion 2004-0072, does not spell out certain operational details such as roles and responsibilities, member flexibility, or other process related information; nor does the motion address how projects will be raised for consideration by the committee.  In addition, the group is not formally established in the King County Code.  Proposed Ordinance 2004-0207 offers these specifics and establishes the group in KCC.  
	Differences
	Proposed Motion
	Proposed Ordinance

	Flexibility / Selection Process / Membership 
	· 3 members of executive choosing
· 3 members of council choosing
· Chair is chairman of the council
	· 3 designated members from each branch
· Allows for designees

· Allows for ex officio members

· Co-Chairs are the Executive and Council Chairperson

	Schedule and Administrative Coordination and Communication
	· Members may bring staff as needed
	· Members may bring staff as needed
· Group will meet monthly

· FMD Director or designee will provide administrative coordination

· Includes timeline for agendas
· Provides for monthly report, including project location by Council District

	Triggers for Consideration
	· None
	Definitions - section 4
Major Capital Projects:

· Estimated overall cost of $10 million

· Actual cost of $10 million & subject to CIP exceptions notification

· Determined by executive or council
· Unanticipated changes as determined by executive or council

Major Real Estate Projects:

· Estimated value of $1 million

· $1 million and in surplus process

· Determined by executive or council

	Responsibilities
	· Review & discuss policy matters
· Budget initiatives

· Long term project goals

· Real estate policy issues related to capital projects

· Provide council coordination prior to council action
	· Review & discuss policy matters

· Budget initiatives

· Long term project goals

· Real estate policy issues related to capital projects

	Establish in KCC
	· No
	· Yes


The following are questions that could be raised regarding the ordinance.
1. Does the group allow for the separation of powers between the branches of government?  The King County Charter establishes a separation or powers between the executive and legislative branches of government.  The council is the policy making body of the county and the executive is responsible for implementing those policies.  The council does not seek to blur these lines of separation, but to gain early information on proposed policy actions involving real estate and major capital projects.  The council would seek to create a permanent county group to consider these major decisions that would operate similarly to the Executive Finance Committee.  The Finance Committee was created in KCC 4.10.050 and meets monthly to manage and develop financial policies for borrowing of funds, financial systems and other financial operations for the county.
2. Is there a possibility of violating KCC?  The ordinance is very specific as to monthly schedules and items for discussion.  Both branches would need to be committed to the group and those processes to avoid code violations.  
Another area of concern may be whether the definitions used for the projects to be elevated for discussion are appropriate.  The projects for consideration would fall across all county departments.  Although the list of projects forwarded for consideration could be large, the group could choose among those projects exactly which items would receive in-depth consideration by the group.  
3. Is a formal group necessary?  Council has consistently stressed the need to formalize such a group so that it is a permanent part of county processes.  The council has also stressed the value of the importance for early dialogue – particularly in the areas of asset management.  The Group would reflect PERT recommendations and also follow the lines of the FMD Reorganization Reports pertaining to asset management and real estate portfolio management.  The intent is to streamline major policy decisions by having early notification and communication between the council and the executive.  The council does not wish to encroach on executive duties, but to more smoothly implement policy discussions and also allow sufficient time for due diligence.  
Amendment A1

The proposed ordinance inadvertently omitted the Executive in the list of members, although the Executive is listed as a co-chairperson for the advisory group.  The amendment would correct that error and would also eliminate the Director of the Office of Management and Budget (OMB) as a permanent member.  This would still allow for three members from each branch.  Should the Executive choose to include the OMB director as an alternate branch director he could do so.  It should also be noted that the ordinance allows group members to bring staff, as needed, to support the activities of the group.  
REASONABLENESS:

The establishment of the Real Estate and Major Capital Projects Review Joint Advisory Group to facilitate coordination and communication between the executive and the council would appear to be a reasonable business decision.  If approved as amended, Proposed Ordinance 2004-0207 would codify the Advisory Group and provide a format for early policy discussions for major county projects.  
INVITED:

· Kathy Brown, Division Director, FMD
· Ryan Bayne, Council Relations Director, Office of the Executive

ATTACHMENTS:
1. Amendment A1 to Proposed Ordinance 2004-0207

2. Proposed Ordinance 2004-0207
3. Proposed Motion 2004-0072

4. Staff Report for Proposed Motion 2004-0072, dated March 3, 2004
5. Timeline of Council Actions
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