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SUBJECT

AN ORDINANCE approving the change of control of cable television Franchise 5602, contained in Ordinance 13637, and extending the franchise for five additional months.
SUMMARY

If the proposed ordinance is adopted it would: (a) approve a change of ownership in the parent company of WaveDivision I, LLC, d/b/a Wave Broadband (WAVE), the subsidiary that operates cable television franchise 5602, serving approximately 1,700 households in unincorporated King County near the cities of Duvall and Carnation, and (b) extend the term of the franchise five months to September 11, 2013.  Wave Communications will maintain its current management and name. 
BACKGROUND

Ownership of franchise 5602 has changed several times. The initial 10-year franchise was granted to Summit Cablevision L.P. Summit, which was taken over by Millennium L.L.C. that later became known as Broadstripe Communications. Summit’s initial ten-year franchise (serving approximately 1,700 cable television customers in unincorporated King County near the cities of Carnation and Duvall) expired on October 11, 2009 and was extended to October 11, 2011 pursuant to Ordinance 16772. The purpose of this extension was to give Broadstripe time to reorganize or find a buyer because it was operating in Chapter 11 bankruptcy. 

On August 29, 2011 WAVE notified King County that it intended to acquire ownership of Summit/Millennium from the bankruptcy court and in accordance with provisions of federal cable law and regulations. The notice, called a Federal Communications Commission 394 Form, provided by WAVE began a 120-day process whereby unless there was an objection, the County would need to approve the transfer of ownership within the 120-day period. If the county failed to act within the specified timeline, federal law would consider the franchise transfer approved. The County performed its due diligence and on January 9, 2012 the Council approved Ordinance 17251 transferring ownership of the franchise to WAVE and extending the franchise term to April 11, 2013.

On June 8, 2012, the King County Office of Cable Communications (Cable Office) received a Federal Communications Commission (FCC) Form 394 notifying it of a planned change of control of WAVE’s parent company, WaveDivision Holdings, LLC (“Wave Parent”).  Wave Parent will change ownership from Sandler Capital Management to a new group of buyers, referred to herein as “Oak Hill”.   There will be no change in the ownership and management of WAVE.

Because WAVE also has separate authorization by the city of Seattle to operate a franchise in central Seattle with approximately 11,500 subscribers, Seattle and King County staff have worked together and used the same accounting firm that specializes in cable television audits to evaluate the suitability of Oak Hill to purchase Oak Hill.  The County franchise generates approximately $56,000 per year in franchise fees (five percent of gross revenues) for King County’s general fund. The franchise provides and maintains the fibers that connect five I-Net sites within the service area. 

ANALYSIS

King County Code 6.27.050(E) requires the Cable Office to review WAVE’s/Oak Hill’s transfer application (394 Form) and determine if the firm is legally, technically and financially capable of continuing the operation of cable television franchise 5602. The Cable Office, in collaboration with Council staff, the Prosecuting Attorney’s Office, City of Seattle staff and consultants hired by King County, sent WAVE and Oak Hill a letter with a list of follow up questions asking for more financial, technical and legal information.  King County consultant Garth Ashpaugh (Ashpaugh and Sculco PLC, CPAs) helped county staff evaluate the 394 Form and responses to the questions. (The 394 form filed by WAVE/Oak Hill was in excess of 200 pages.) In order to understand how ownership is being changed, it is easiest to look at Attachment 2 to this staff report. Page 1 of the staff report shows the current percentage of all owners.  Page 2 of the chart shows the percentage of ownership after the transfer. Council staff will discuss these two charts and explain the change in ownership. 
Financially Capable - Ashpaugh and Sculco PLC, CPAs provided a summary of their extensive review that is provided as Attachment 3 to this report.  In the summary Ashpaugh and Sculco expressed some concern that future refinancing of existing debt has the potential to put a strain on Oak Hill and its WAVE division operations.  Nevertheless Ashpaugh and Sculco found that Oak Hill and WAVE “are financially capable of meeting the requirements of the franchise”.  Executive staff, the Prosecuting Attorney’s Office and Council staff have no indication to the contrary. 
Technically Capable - Regarding technical capacity to operate the cable system, when WAVE purchased franchise 5602, the County hired Lee Afflerbach (Columbia Telecommunications – technical/engineering firm) to evaluate WAVE’s competency to operate the system. They were found competent and since the same management and staff are staying in place, there was no need to hire Mr. Afflerbqach again.  

Legally Capable - Regarding the legality of the transaction, the Prosecuting Attorney’s Office found no reason for concern. 
Extension of Term – The proposed ordinance would also extend the term of the franchise April 11, 2013 to September 11, 2013. Having until September of 2013 gives the County and WAVE/Oak Hill time to negotiate a new franchise agreement that better meets the needs of customers, WAVE/Oak Hill and King County. 

Timing – Under FCC regulations local governments have 120 days from the date of a completed FCC Form 394, together with all exhibits, and any additional information required by franchise agreement, to act on a request for a change in ownership.  By one view, that period expired on October 5, 2012; by another, the period was tolled when County staff requested supplemental information from WAVE/Oak Hill and has not expired.  WAVE/Oak Hill do not want to make an issue of this and have expressed an interest in having the Council approve this ordinance in order to have a formal action taken by King County. Nevertheless, time is of the essence. 

Public Hearing
A transfer, extension or renewal of a cable television requires posting and notice of a public hearing placed in a newspaper with wide circulation.  A public hearing has been set and advertised for Monday, October 8 at 1:30 P.M. in Council Chambers.
Fiscal Note

The fiscal note identifies no fiscal impact from the extension and transfer of the franchise. King County will continue to receive approximately $56,000 in franchise fees (five percent of gross revenues), and since there will be no change in the status quo, there is no fiscal impact. While the County does expect to negotiate a Public, Education and Government (PEG) fee to support capital expenditures, it is too early to project what level of PEG fee will be negotiated.
ATTACHMENTS

1. Ordinance 2012-0375
2. Chart of Ownership Change
3. Summary of Financial Review, Ashpaugh & Sculco CPAs, PLC

4. Transmittal letter

5. Fiscal note
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