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STAFF REPORT
SUBJECT:  
Proposed Ordinance 2013-0429 would eliminate the non-refundable processing fee that is charged to applicants for public defense legal services at public expense.
SUMMARY:

Section 2.60.054(A) of the King County Code requires persons requesting legal counsel at public expense to pay a fee of $25 to process their applications and determine their eligibility. The fee is non-refundable, even if the applicant is determined to be financially ineligible for representation. The fee is also non-waivable, even if the applicant is indigent (90 percent are). The Department of Public Defense usually has applicants sign “a promissory note that may be sent to collections if the defendant cannot or will not pay.” In 2012, the County collected only $37,275, or 23 percent, of the $161,425 billed to clients.
According to executive staff, the cost of collecting the fee exceeds the revenue generated by the fee. In 2011, for example, $54,870 in fees were collected at a cost of $96,172 to the Finance and Business Operations Division (FBOD). According to FBOD, these transactions are among the most labor-intensive to administer, so the per-transaction cost is high. In addition, these transactions have a low dollar value ($25) and a low collection rate.
Proposed Ordinance 2013-0429 would repeal section 2.60.054(A), thereby eliminating the fee. In the Executive’s view, this would “improve equity and social justice outcomes and further the King County Strategic Plan Justice and Safety Objective 2: Ensure fair and equitable justice systems.” As described by executive staff, “90 percent of those screened are found unable to pay for their defense, and presumably it is also difficult or impossible for these indigent defendants to pay the screening fee as well. By definition, these are predominantly very low-income individuals, a large percentage of whom are also from communities of color.”

According to the Executive, “This change does not affect the level of service provided to public defense clients.”
The proposed ordinance can be found at Tab #2013-0429 in your notebooks. 
ANALYSIS:
Since (1) the fee that the Executive is proposing to eliminate costs more to collect than the revenue that it brings in; (2) the impact of the fee falls disproportionately on low-income individuals and communities of color; (3) eliminating the fee will have no effect on the delivery of legal services to public defense clients, the fee seems difficult to justify for the 90 percent of applicants who are found indigent.
In response to a question about why the executive does not propose to maintain the fee for the 10 percent of applicants who are found not to be indigent, executive staff provided the following explanation:

1. The fee is difficult to administer for both FBOD and DPD. There has been an audit finding related to the fact that there is only one DPD screener at outlying Courthouses collecting in-person fees and, as a result, there is no second person validating the amounts collected.

2. Charging it only to the 10 percent of screened defendants found not indigent makes it seem like a penalty, not a processing fee.

3. There is a class of defendants identified through screening as indigent but able to contribute to their defense. The proposed change would not affect billings for legal services for these clients, so those who are able to contribute towards their legal defense would continue to do so.

REASONABLENESS:
For the reasons described above, the executive’s proposal to eliminate the public defense processing fee appears reasonable.
INVITED:
1. Dave Chapman, Director, Office of Public Defense

2. Dwight Dively, Director, Office of Performance, Strategy and Budget (PSB)
ATTACHMENTS:
1. Fiscal Note
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