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STAFF REPORT
SUBJECT:
A purchase and sale agreement to convey unimproved county owned land, known as the Mullen Slough, to the City of Kent.  

SUMMARY: 

Proposed Ordinance 2009-0228, if approved, will authorize the sale of the Mullen Slough Natural Area to the City of Kent for habitat preservation and restoration.  
The most critical issues associated with the proposal are:

1. the PAO has recommended that the transmitted Purchase and Sale Agreement (that includes three amendments) be rewritten prior to Council approval;
2. the City of Kent proposes to purchase the property with Salmon Recovery Funding Board (SRF-Board) grant funds that are scheduled to expire on June 30, 2009; and 
3. County advertising requirements for public hearing and testimony must be met.

In response to these concerns, the PAO is working with the City of Kent to rewrite the agreement and states that it should be finalized by the end of the week.  To meet the timelines necessary for advertising and grant funding, the legislation will need to be scheduled for consideration by the full Council on May 11.  
UPDATE:

Senior Deputy Prosecuting Attorney Timothy Barnes has completed an agreement that incorporates the February, 2008 agreement and the amendments to that document.  This new version has been signed by the Mayor of the City of Kent and the Property Supervisor for the Facilities Management Division (FMD).  Consequently, staff has prepared an amendment to Proposed Ordinance 2009-0228 that would remove the transmitted agreement and replace it with the new version.  The amendment for committee consideration is Attachment 1 to this report on page 8.  
BACKGROUND:
County Purchase of the Parcel

This land parcel was originally acquired by King County in August 2006 using Conservation Futures Tax (CFT) levy funds.  Attachment 5 provides an overview of CFT, including definitions and criteria for project selection.  It should be noted that lands purchased with CFT funds are required for use as open space.
The Mullen Slough Natural Area fits the criteria for CFT project eligibility and expenditure authority was approved in Ordinance 15555
 in CIP project 315189 - Lower Green APD
 Flowers.  The Executive proposed and the Council approved an appropriation of $462,738 to purchase the property.  
The original project scope was envisioned for purchase of a larger parcel that was considered a farmland preservation project anticipated to cost $403,100.  (As shown on the map, Attachment 9, the property is adjacent to the Lower Green River APD area.)  This original parcel offered for sale included land that was both north and south of SR 516, with the south portion adjacent to the APD and a candidate for the Farmland Preservation Program (FPP) and the north portion abutting the natural area.  According to Executive staff, county acquisition agents and FPP worked with the Department of Development and Environmental Services (DDES) and the adjacent farmer to make a boundary line adjustment, place FPP covenants on the newly created (southern) parcel, and have the landowner sell that new parcel directly to the adjacent farmer so it could continue in agricultural production.  
Subsequently, the northern area - now referred to as the Mullen Slough Natural Area - was purchased by the Water and Lands Resource Division (WLRD) for $247,532.  Other expenditures associated with the original project appropriation included funding for farmland development rights, consultant costs, miscellaneous services and county labor costs.  ARMS
 reports indicate that $38,408 remains in the project appropriation.  It is anticipated that this amount will most likely be disappropriated during an annual CIP reconciliation of capital projects that are in need of adjustment.  
The Department of Natural Resources and Parks has been the “custodian” of the 14.62 acre parcel since it was purchased in 2006.  The land is located south of the Riverbend Golf Course and the Green River on its southern perimeter.  The parcel is bordered on the north by Frager Road and on the south by the Kent-Des Moines Road South.  The tract is adjacent to the City of Kent, but is located outside the city limits.  Attachment 9 is a map showing location.  
History of this Proposal
In February 2008, the Executive originally transmitted this proposal for Council consideration to meet a City of Kent SRF-Board grant expiration date of March 15, 2008
.  Kent had performed a visual inspection of the property, expressed no concerns, and executed the agreement with the county with no conditions of sale except for the timelines for the grant.  Prior to consideration by the Council, Kent’s environmental consultant, AMEC Geomatrix (AMEC), found two concerns in their investigation.  First, a historic review of documents raised the possibility that decommissioned monitoring wells owned by Texaco were located in the area.  Second, there were also reports of possible on-site asphalt production in prior years.  Based on this analysis by AMEC, the city requested that the sale be halted in March to perform additional testing and research.  The SRF-Board provided a grant extension for this investigation.  
The subsequent environmental study by AMEC, dated August 8, 2008, revealed that (1) monitoring wells were not located on the parcel and (2) no asphalt production plant was associated with the site.  However, it was discovered that some lube oil, slag rock and asphalt remained on the grounds from previous use as an abandoned car parking lot.  
Because the original environmental concerns were scrutinized and dismissed, the only remaining issue for the sale to move forward is the need to remove the environmental debris, which is estimated to cost $10,000 for clean-up.  Consequently, the Executive has again transmitted a purchase and sale agreement in Proposed Ordinance 2009-0228.  
ANALYSIS:
Direct Property Sales by the County
Certain steps are required by the King County Code (KCC) for the sale of real property.  KCC 4.56 determines the process for the surplus of real property and provides that the Facilities Management Division is authorized to sell property determined to be surplus to the county’s needs.  Attachment 6 outlines the county procedures contained in the KCC for disposal of county owned properties.  Pursuant to those procedures, the following has occurred regarding the Mullen Slough property:
1. The Department of Natural Resources and Parks (WLRD) has indicated that the property is surplus to their needs.  
2. Because of the covenants placed on properties purchased with CFT funds – such as open space restrictions, a limited “conditional surplus process” was offered to certain county agencies.  The process was shorter than normal (3 weeks, rather than 4) due to the limited agency distribution.  The Notice to Surplus, Attachment 7, went out Monday, January 28, 2008.  
3. No other county agency expressed an interest in the property.  
4. The property was determined to not be suitable for affordable housing, as it is not zoned residential.

5. Other uses for the property were reviewed such as a land exchange or use by another entity.
6. FMD declared the property as surplus, Attachment 8, in February 2008 and determined that a direct sale was warranted.  
City of Kent SRF-Board Grant

Independent of and prior to the county’s purchase of the natural area, the City of Kent received a Washington State 2003 SRF-Board grant to acquire property for habitat restoration.  The SRF-Board administers grant programs for protection and restoration of salmon habitat and works closely with local watershed groups that solicit, develop, prioritize and submit projects for consideration.  Projects receiving SRF-Board grants must be operated and maintained in perpetuity for the purpose the grant is awarded.  

Watershed Resource Inventory Area (WRIA) groups
 are composed of inter-jurisdictional experts that are knowledgeable about watersheds, habitat, and fish conditions.  Each WRIA serves a specific watershed basin and their recommendations help ensure that projects and restoration strategies are workable.  The Mullen Slough Natural Area is located in WRIA 9 which is dedicated to the Green and Duwamish River and other central Puget Sound basins.  

The WRIA 9 Steering Committee has unanimously approved the allocation of SRFB funds for Kent’s acquisition of the Mullen Slough Natural Area from King County, as well as Kent’s acquisition of two additional adjacent private parcels.  These acquisitions will build on Kent’s existing ownership to complete the land acquisition phase for a salmon habitat restoration project.  However, this approval process has taken significant time and the grant will expire on June 30, 2009.  

Purchase and Sale Agreement 
Proposed Ordinance 2009-0228, if approved, would:

· Authorize the Executive to execute a purchase and sale agreement with the City of Kent for the sale of the Mullen Slough Natural Area; and

· Allow the King County to reserve a river protection easement on the property.  

The proposed agreement would allow the City of Kent to purchase the Mullen Slough property to implement a habitat restoration project.  As noted in the background section of this report, the City of Kent originally intended to purchase this property in February 2008 for $290,000, but the sale was put on hold pending an environmental investigation of the property.  The study revealed environmental debris that was estimated to cost $10,000 for the clean-up.  The proposed agreement will reduce the original sale price by that amount and provides that the City will be responsible for the clean-up.  
Sale Proceeds

The purchase and sale agreement includes a direct sale price of $280,000.  The fiscal note accompanying the legislation notes that $9,192 of the sale price is directed to the Facilities Management Division to account for its management of the surplus and sales process.  The remaining $270,808 will return to the CFT fund balance for reallocation or reappropriation to future open space projects.  (The Executive’s transmittal letter states that the funds will most likely be proposed for allocation to a Raging River headwaters project.  That proposal was transmitted to the Council Monday morning; consequently, a full review is not addressed in this staff report.)  
Additionally, the fiscal note shows that a $412 reduction to Parks Operating Levy Fund expenditures should be expected in direct labor house and supplies associated with oversight of the area.  
Easement Provisions
The purchase and sale agreement provides King County a River Protection Easement “over, across, along, in, upon and under the river bank on the Green River.  This access will allow the county to inspect, monitor, and maintain riverbank protection and native vegetation for flood control.  The easement will ensure that the use of the property does not conflict with the County’s environmental protection efforts on the Green River banks.  
Timelines

The City of Kent will need at least three to four weeks to:

(a)  perform the environmental clean-up activities, 
(b)  await turnaround of consultant's proof of clean-up written report for the grantor, then 
(c)  submit final paperwork to State in order to meet the final deadline for their grant money on June 30, 2009.

Should this deal not be finalized and the City of Kent could not take ownership, WLRD will retain the parcel within its habitat portfolio and will continue to manage it as a natural area.  
The Legislation Will Need to be Amended
Proposed Ordinance 2009-0228 was transmitted with the signed February 2008 purchase and sale agreement, which has since been amended to reflect changes to the agreement such as the amended price to allow for site clean-up and to reflect changing timelines.  Council staff has been working with the Prosecuting Attorney’s Office (PAO) to ensure that the documents are sufficient to execute the agreement.  The PAO has recommended that a new agreement be prepared that will incorporate all the changes – currently included in amendments to the agreement – into a new document.  The PAO is working with the Deputy City Attorney for the City of Kent to finalize a new document.  
The PAO has advised that a new agreement can be completed sometime within the next 7 to 10 days.  Therefore, an amendment to replace the one transmitted by the Executive will not be ready for consideration today.  

Further, to maintain the timeframe needed by the City of Kent to use their grant funding and to meet the County’s public hearing requirement, final consideration by the Council will need to occur on May 11.  Consequently, the BFM committee will have two choices in dealing with the proposal:

1. pass the ordinance out without recommendation, acknowledging that the ordinance will need to be amended at full Council to attach a new agreement on the 11th, OR
2. hold the legislation until the May 5 meeting and then expedite for Council consideration on May 11. 

It should be noted that the County and the City of Kent still agree on the terms of the purchase and sale agreement and both want the transaction to occur as quickly as possible within these timelines.
Update:  This new version of the purchase and sale agreement has been signed by the Mayor of the City of Kent and the Property Supervisor for the Facilities Management Division (FMD).  Consequently, staff has prepared an amendment to Proposed Ordinance 2009-0228 that would remove the transmitted agreement and replace it with the new version.  The amendment for committee consideration is Attachment 1 to this report on page 8.
REASONABLENESS:

Proposed Ordinance 2009-0228, as amended, is be ready for action by the committee.  The sale of the Mullen Slough Natural Area would appear to be a reasonable and prudent financial and policy decision.  
INVITED:

· Beth Goldberg, Office of Management and Budget
· Sid Bender, OMB

· Tesia Forbes, OMB

· Harold McNelly, Real Estate Services (RES)
· Anne Lockmiller, RES

· Kevin Brown, Parks
· Connie Blumen, Parks
· Tim Barnes, PAO

· Joe Fielding, Environmental Engineer, City of Kent

ATTACHMENTS:
1. Amendment to Proposed Ordinance 2009-0228

2. Proposed Ordinance 2009-0228, including attachments
3. Transmittal letter dated March 25, 2009
4. Fiscal Note

5. Conservation Futures Tax Background

6. Surplus Property Process in King County

7. Surplus Property Notice, dated January 28, 2008
8. Declaration of Surplus Property, dated February 20, 2008

9. Map showing the Mullen Slough Natural Area, parcel 232204-9028
� 2006 first quarter CIP omnibus ordinance


� Agricultural Production District


� Account Resource Management System is a general ledger and project tracking system used by the county.  


� Proposed Ordinance 2008-0105


� There are 62 WRIAs in the State of Washington.  
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