Draft Dated September 5, 2011

Attachment B

Bondholder’s Agreement

$100,000,000
King County, Washington
Junior Lien Variable Rate Demand
Sewer Revenue Bonds, Series 2011

September __, 2011
King County

Department of Finance

500 Fourth Avenue, Room 600

Seattle, Washington  98104-1598

Attention:  

Ladies and Gentlemen:

The undersigned, U.S. Bank National Association (“U.S. Bank”), acting on its own behalf and not acting as fiduciary or agent for you or any other Person, offers to enter into this Bondholder’s Agreement (this “Agreement”) with King County, Washington (the “Borrower”), which, upon the Borrower’s written acceptance of this offer, will be binding upon the Borrower and U.S. Bank through and including the date on which this Agreement terminates.  
Article I.

General


Section 1.
Purchase and Remarketing.  Subject to the terms and conditions and in reliance upon the representations, warranties and agreements set forth herein, U.S. Bank hereby agrees to purchase from the Borrower all, but not less than all, of the $100,000,000 aggregate principal amount of the King County, Washington Junior Lien Variable Rate Demand Sewer Revenue Bonds, Series 2011 (the “Bonds”), representing the aggregate principal amount of the Bonds.

Inasmuch as this purchase represents a negotiated transaction, the Borrower understands and hereby confirms that U.S. Bank is not acting as a fiduciary or agent of the Borrower, but rather is acting solely in its capacity as U.S. Bank for its own account.  
The Bonds are being issued by the Borrower on the Closing Date (as hereinafter defined), pursuant to the terms of that certain Ordinance No. ___ effective as of September __, 2011, as amended and supplemented from time to time in accordance with the terms hereof and thereof (the “Ordinance”).
The principal amount of the Bonds, the dated date therefor, the maturities, the sinking fund and optional redemption provisions, the tender provisions and the interest rates per annum are set forth in the Ordinance and in the Bonds.
The purchase price for the Bonds shall equal the par amount of the Bonds.
The Borrower acknowledges and agrees that (i) the purchase and sale of the Bonds pursuant to this Agreement is an arm’s-length commercial transaction between the Borrower and U.S. Bank, (ii) in connection with such transaction, U.S. Bank is acting solely as a principal and not as an agent or a fiduciary of the Borrower, (iii) U.S. Bank has not assumed a fiduciary responsibility in favor of the Borrower with respect to the Bonds or the process leading to the purchase of the Bonds by U.S. Bank (whether or not U.S. Bank, or any affiliate of U.S. Bank, has advised or is currently advising the Borrower on other matters) and has no other obligation to the Borrower except the obligations expressly set forth in this Agreement, and (iv) the Borrower has consulted with its own legal and financial advisors to the extent it deemed appropriate in connection with the purchase of the Bonds pursuant to the terms of this Agreement.

Article II.

Definitions


Section 2.01.
Definitions.  As used in this Agreement: 

“Act” means the comprehensive plan for metropolitan water pollution abatement under the authority of chapters 36.35 and 35.58 of the Revised Code of Washington.

“Additional Junior Lien Obligations” has the meaning set forth in the Ordinance.

“Additional Subordinate Lien Obligations” has the meaning set forth in the Ordinance.

“Affiliate” means with respect to a Person, any Person (whether for‑profit or not‑for‑profit), which “controls,” or is “controlled” by, or is under common “control” with such Person.  For purposes of this definition, a Person “controls” another Person when the first Person possesses or exercises directly, or indirectly through one or more other affiliates or related entities, the power to direct the management and policies of the other Person, whether through the ownership of voting rights, membership, the power to appoint members, trustees or directors, by contract, or otherwise.

“Agreement” means this Bondholder’s Agreement and any and all future renewals and extension or restatements of, or amendments or supplements thereto.
“Amortization End Date” means the earlier to occur of (a) the third (3rd) anniversary of the Initial Bank Purchase Date, (b) the date on which the interest rate on all the Bonds has been converted to an interest rate other than the LIBOR Index Rate applicable during the Initial Period and (c) the date on which all Bonds are redeemed, repaid, prepaid or cancelled in accordance with the terms of the Ordinance.
“Amortization Payment Date” means (a) the Initial Amortization Payment Date and each three month anniversary of the Initial Amortization Payment Date occurring thereafter which occurs prior to the Amortization End Date and (b) the Amortization End Date.

“Amortization Payments” has the meaning set forth in Section 10(b) hereof.

“Amortization Period” has the meaning set forth in Section 10(b) hereof.
“Applicable Spread” has the meaning set forth in the Ordinance. 
“Base Rate” means, for any day, a fluctuating rate per annum equal to the greatest of (i) the Federal Funds Rate plus 2.0%, (ii) the Prime Rate plus 1.0%, (iii) SIFMA Rate plus 1.0% and (iv) 7.5%.
“Bond Counsel” means K&L Gates LLP (or another nationally recognized bond counsel selected by the Borrower).

“Bondholder Representative” means, initially, U.S. Bank, and its successors and assigns, and upon receipt from time to time by the Borrower and the Registrar of a notice described in Section 8.07(b) hereof means the Person designated in such notice as the Bondholder Representative, as more fully provided in Section 8.07(b) hereof.
“Bonds” has the meaning set forth in Section 1 hereof.
“Borrower” has the meaning set forth in the introductory paragraph hereof.

“Business Day” means a day other than (a) a Saturday, Sunday or (b) a day on which commercial banks located in New York, New York, Los Angeles, California, or the cities in which the designated office of the Registrar are located, are required or authorized by law or executive order to close, (c) a day on which the New York Stock Exchange is closed or (d) a day on which the principal offices of the Calculation Agent or the principal office of U.S. Bank is closed.
“Calculation Agent” has the meaning set forth in the Ordinance.

“Change of Law” shall mean the adoption, after the Closing Date, of or change in any law, rule, regulation, statute, treaty, guideline or directive of any Governmental Authority or the occurrence of the effective date of any of the foregoing if adopted prior to the Closing Date or any change after the Closing Date in the application, interpretation or enforcement, of any of the foregoing.

“Closing Date” means September __, 2011, which, subject to the satisfaction of the conditions precedent set forth in Section 8 hereof, is date on which the Bonds shall be purchased by U.S. Bank. 

“Code” means the Internal Revenue Code of 1986, as amended, and, where appropriate any statutory predecessor or any successor thereto.

“Credit Protection Provider” means any Person, including U.S. Bank or any other Purchaser, that provides credit protection or liquidity support in favor of any Person holding a direct or indirect interest in the Bonds.
“Default” means any event or condition which with notice, passage of time or any combination of the foregoing, would constitute an Event of Default.
“Default Tender Date” has the meaning set forth in Section 6.2(c) hereof.

“Default Rate” means, for any day, a rate of interest per annum equal to the Base Rate from time to time in effect plus 3.0%.
“Determination of Taxability” has the meaning set forth in the Ordinance.
“Environmental Law” means any and all federal, state and local statutes, laws, regulations, ordinances, rules, judgments, orders, decrees, permits, concessions, grants, franchises, licenses, agreements or other governmental restrictions relating to the environment or to emissions, discharges or releases of pollutants, contaminants, petroleum or petroleum products, chemicals or industrial, toxic or hazardous substances or wastes into the environment including, without limitation, ambient air, surface water, ground water, or land, or otherwise relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling of pollutants, contaminants, petroleum or petroleum products, chemicals or industrial, toxic or hazardous substances or wastes or the clean‑up or other remediation thereof.
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, or any successor statute thereto.
“Event of Default” has the meaning set forth in Section 6(a) hereof.

“Excess Interest” has the meaning set forth in Section 15 hereof.

“Excluded Taxes” means, with respect to a Purchaser or Credit Protection Provider, taxes imposed on or measured by its overall net income (however denominated), and franchise taxes imposed on it (in lieu of net income taxes), by the jurisdiction (or any political subdivision thereof) under the Laws of which such recipient is organized or in which its principal office is located.
“Federal Funds Rate” means, for any day, the rate of interest per annum (rounded upward, if necessary, to the nearest 1/16 of 1%) as determined by the Bondholder Representative (and if the Bondholder Representative is not a commercial bank, by U.S. Bank) at which overnight Federal Funds are offered to the Bondholder Representative (and if the Bondholder Representative is not a commercial bank, by U.S. Bank) for such day by major banks in the interbank market, with any change in such rate to become effective on the date of any change in such rate.  Each determination of the Federal Funds Rate by the Bondholder Representative (and if the Bondholder Representative is not a commercial bank, by U.S. Bank) shall be deemed conclusive and binding on the Borrower absent manifest error.
“GAAP” means generally accepted accounting principles applicable to governmental entities in the State, on a basis consistent with the Borrower’s most recent financial statements furnished to the Bondholder Representative pursuant to Section 4.01(a) hereof.

“Governmental Approval” means an authorization, consent, approval, license, or exemption of, registration or filing with, or report to any Governmental Authority.

“Governmental Authority” means any national, state or local government, any political subdivision thereof or any other governmental, quasi-governmental, judicial, public or statutory instrumentality, agency, body, authority, bureau or entity (including the Federal Reserve Board, any central bank or any comparable authority), or any arbitrator with authority to bind a party at law.

“Guarantee” by any Person means any obligation, contingent or otherwise, of such Person directly or indirectly guaranteeing any Indebtedness or other obligation of any other Person and, without limiting the generality of the foregoing, any obligation, direct or indirect, contingent or otherwise, of such Person (a) to purchase or pay (or advance or supply funds for the purchase or payment of) such Indebtedness or other obligation (whether arising by virtue of partnership arrangements, by agreement to keep‑well, to purchase assets, goods, securities or services, to take‑or‑pay, or to maintain financial statement condition or otherwise) or (b) entered into for the purpose of assuring in any other manner the obligee of such Indebtedness or other obligation of the payment thereof or to protect such obligee against loss in respect thereof (in whole or in part).

“Indebtedness” shall mean and include, as of any date as of which the amount thereof is to be determined, (i) all obligations for borrowed money, (ii) all items (other than capital items such as surplus and fund balances, as well as reserves for taxes in respect of income deferred to the future and other deferred credits and reserves) which in accordance with generally accepted accounting principles (including, without limitation, capitalized leases) would be included in determining total liabilities on the balance sheet of a Person as of such date, (iii) all obligations which are secured by any lien existing on Property owned by such Person, whether or not the obligations secured thereby shall have been assumed by any other Person, (iv) all obligations of such Person to purchase any materials, supplies or other Property, or to obtain the services of any other Person, if the relevant contract or other related document requires that payment for such materials, supplies or other Property, or for such services, shall be made regardless of whether or not delivery of such materials, supplies or other Property is ever made or tendered or such services are ever performed or tendered, (v) all obligations of such Person under any Swap Contract, (vi) all Guarantees by such Person for the payment of Indebtedness of others of the character described in (i) through (v) above.

“Initial Amortization Payment Date” means the first Business Day of the third calendar month following the Initial Bank Purchase Date.
“Initial Period” has the meaning set forth in the Ordinance.

“Interest Payment Date” has the meaning set forth in the Ordinance.
“Junior Lien Bond Fund” has the meaning set forth in the Ordinance.
“Junior Lien Obligations” has the meaning set forth in the Ordinance.
“Laws” means, collectively, all Federal, state and local statutes, treaties, rules, quasi-governmental rules, policies, guidelines, regulations, ordinances, codes and administrative or judicial precedents or authorities, including the interpretation or administration thereof by any Governmental Authority charged with the enforcement, interpretation or administration thereof, and all applicable administrative orders, directed duties, requests, licenses, authorizations and permits of, and agreements with, any Governmental Authority, in each case whether or not having the force of law.
“LIBOR Index Rate” has the meaning set forth in the Ordinance.

“Lien” on any asset means any mortgage, deed of trust, lien, pledge, charge, security interest, hypothecation, assignment, deposit arrangement or encumbrance of any kind in respect of such asset, whether or not filed, recorded or otherwise perfected or effective under applicable law, as well as the interest of a vendor or lessor under any conditional sale agreement, capital or finance lease or other title retention agreement relating to such asset.

“Line of Credit” means that certain Line of Credit Agreement dated December 20, 1995, among the Borrower, Bayerische Landesbank (formerly known as Bayerische Landesbank Girozentrale), acting through its New York Branch and The Bank of New York, as Issuing and Paying Agent, as amended, supplemented or otherwise modified.
“Material Adverse Change” or “Material Adverse Effect” means, as to the Borrower, (A) any material adverse change in or effect on (i) the ability of the Borrower to issue the Bonds or otherwise consummate the transactions contemplated by this Agreement or the Ordinance, or (ii) the ability of the Borrower to perform any of its obligations under the Bonds, this Agreement or the Ordinance, taken as a whole, or (B) any material reduction in the Revenue of the System from the most recently delivered annual audited financial statements of the System.

“Maximum Rate” means the lesser of (i) the maximum rate permitted by law and (ii) 25% per annum.
“Moody’s” means Moody’s Investors Service, Inc. and any successor thereto.

“Obligations” means all amounts payable by the Borrower under this Agreement.

“Ordinance” has the meaning set forth in Section 1 of this Agreement.

“Outstanding” has the meaning set forth in the Ordinance.

“Owner” has the meaning set forth in the Ordinance.
“Parity Bonds” has the meaning set forth in the Ordinance.
“Parity Lien Obligations” has the meaning set forth in the Ordinance.
“Person” means any individual, corporation, not for profit corporation, partnership, limited liability company, joint venture, association, professional association, joint stock company, trust, unincorporated organization, government or any agency or political subdivision thereof or any other form of entity.

“Prime Rate” means the per annum rate announced by the Bondholder Representative (and if the Bondholder Representative is not a commercial bank, U.S. Bank) from time to time as its prime commercial rate for domestic commercial loans, the Prime Rate to change when and as such prime lending rate changes.  Such rate is not necessarily the lowest rate charged by the Bondholder Representative (and if the Bondholder Representative is not a commercial bank, U.S. Bank) to its best customers for the use of money. Interest on loans made by the Bondholder Representative (and if the Bondholder Representative is not a commercial bank, U.S. Bank) may be at such rate, in excess of such rate or less than such rate.
“Property” means any interest in any kind of property or asset, whether real, personal or mixed, or tangible or intangible, whether now owned or hereafter acquired comprising part of the System.

“Purchaser” means, individually or collectively, U.S. Bank and/or any purchaser of all or any portion of the Bonds from U.S. Bank which is eligible to purchase the Bonds pursuant to the terms of Section 8.07(a) hereof.
“Purchaser Rate” means the Base Rate from time to time in effect plus 2.0%; provided that from and after the occurrence of an Event of Default, the Purchaser Rate shall be the Default Rate.
“Rating Agencies” means, individually or collectively, Moody’s and/or S&P, as the context may require.

“Registrar” means the Registrar appointed pursuant to the terms of the Ordinance on the Closing Date, and successor thereto appointed in accordance with the terms of the Ordinance and this Agreement.
“Revenue of the System” has the meaning set forth in the Ordinance.
“S&P” means Standard & Poor’s Ratings Services, a Standard & Poor’s Financial Services LLC business, or any successor thereto.
“SIFMA Rate” means, on any date, a rate determined on the basis of the seven‑day high grade market index of tax‑exempt variable rate demand obligations, as produced by Municipal Market Data and published or made available by SIFMA or any Person acting in cooperation with or under the sponsorship of SIFMA and acceptable to the Bank and effective from such date.  In the event Municipal Market Data no longer produces an index satisfying the requirements of the preceding sentence, the SIFMA Rate (a/k/a, the “SIFMA Municipal Swap Index”) shall be deemed to be the S&P Weekly High Grade Index, or if either such index is not available, such other similar national index as reasonably designated by the Bank.
“Initial Bank Purchase Date” means the date on which the Bonds are subject to tender for purchase on the last day of the Initial Period pursuant to Section 3.7 of the Ordinance.

“State” means the State of Washington.
“Swap Contract” means (a) any and all rate swap transactions, basis swaps, credit derivative transactions, forward rate transactions, commodity swaps, commodity options, forward commodity contracts, equity or equity index swaps or options, bond or bond price or bond index swaps or options or forward bond or forward bond price or forward bond index transactions, interest rate options, forward foreign exchange transactions, cap transactions, floor transactions, collar transactions, currency swap transactions, cross‑currency rate swap transactions, currency options, spot contracts, or any other similar transactions or any combination of any of the foregoing (including any options to enter into any of the foregoing), whether or not any such transaction is governed by or subject to any master agreement, and (b) any and all transactions of any kind, and the related confirmations, which are subject to the terms and conditions of, or governed by, any form of master agreement published by the International Swaps and Derivatives Association, Inc., any International Foreign Exchange Master Agreement, or any other master agreement (any such master agreement, together with any related schedules, a “Master Agreement”), including any such obligations or liabilities under any Master Agreement.

“System” has the meaning set forth in the Ordinance.
“Taxes” means all present or future taxes, levies, imposts, duties, deductions, withholdings (including backup withholding), assessments, fees or other charges imposed by any Governmental Authority, including any interest, additions to tax or penalties applicable thereto.
“Tender Purchase Price” means an amount equal to 100% of the principal amount of the Bonds subject to tender for purchase on the Initial Bank Purchase Date.

“Unremarketed Bonds” means Bonds with respect to which U.S. Bank has not received payment of the Tender Purchase Price, if any, on a Default Tender Date or the Initial Bank Purchase Date.
“U.S. Bank” has the meaning set forth in the introductory paragraph hereof.
The foregoing definitions shall be equally applicable to both the singular and plural forms of the defined terms.  Any capitalized terms used herein which are not specifically defined herein shall have the same meanings herein as in the Ordinance.  All references in this Agreement to times of day shall be references to New York City time unless otherwise expressly provided herein.  Unless otherwise inconsistent with the terms of this Agreement, all accounting terms shall be interpreted and all accounting determinations hereunder shall be made in accordance with GAAP.

Article III.

Representations and Warranties

In order to induce U.S. Bank to enter into this Agreement, the Borrower hereby represents and warrants to U.S. Bank that:

Section 3.01.
Existence and Standing.   The Borrower is (i) duly established and validly existing under the laws of the State of Washington in accordance with applicable law and has the power and authority granted under such law, and (ii) has all material governmental licenses, authorizations, consents and approvals required to execute, deliver and perform this Agreement, the Bonds and the Ordinance.


Section 3.02.
Authorization, No Contravention.  The issuance of the Bonds and the execution, delivery and performance by the Borrower of this Agreement and the Ordinance are or were, as applicable, within the Borrower’s powers, have been duly authorized by all necessary action, require no action by or in respect of, or filing with, any Governmental Authority.  The issuance of the Bonds and the execution, delivery and performance by the Borrower of this Agreement and the Ordinance did not, do not and will not (a) violate any provision of any law, rule, regulation, order, writ, judgment, injunction, decree, determination or award as currently in effect to which the Borrower is subject including, without limitation, the Act or any order or decree of any Governmental Authority that relates to the System; (b) result in a breach of or constitute a default under the provisions of the charter of the Borrower or any resolution, indenture, loan or credit agreement or any other agreement, lease or instrument to which the Borrower may be or is subject or by which the System is bound, that would reasonably be expected to result in a Material Adverse Effect; or (c) result in, or require, the creation or imposition of any mortgage, deed of trust, assignment, pledge, lien, security interest or other charge or encumbrance of any nature or with respect to System other than as provided herein and in the Ordinance; and the Borrower is not in default under any such law, rule, regulation, order, writ, judgment, injunction, decree, determination or award or any such resolution, indenture, agreement, lease or instrument including, without limitation, the Act and any Environmental Laws to which the System is subject, that would reasonably be expected to result in a Material Adverse Effect.


Section 3.03.
Due Execution and Delivery; Binding Effect.  (i) This Agreement, the Bonds and the Ordinance have been duly adopted or executed and delivered, as applicable, to the Bondholder Representative by an officer of the Borrower who has been duly authorized to perform such acts; and (ii) (a) this Agreement, the Bonds and the Ordinance constitute legal, valid and binding obligations of the Borrower, enforceable against the Borrower in accordance with their respective terms, except as such enforceability may be limited by the Borrower’s bankruptcy, insolvency, reorganization, moratorium or other laws or equitable principles relating to or limiting creditors’ rights generally, (b) the Bonds have been duly and validly issued under the Ordinance and entitled to the benefits thereof and (c) the Ordinance is or will be on the Closing Date in full force and effect.


Section 3.04.
Reserved.  


Section 3.05.
Financial Condition.  The audited financial statements of the System as of December 31, 2010, and the unaudited quarterly financial summary of the System as of June 30, 2011, with a certification by an authorized financial officer of the Borrower, delivered herewith to the Bank, are true and accurate and fairly present the financial condition and results of operations of the System as of the Closing Date and have been prepared in accordance with GAAP.  There are no material liabilities, direct or indirect, fixed or contingent, of the System for which the System is not substantially insured as of the date of the System’s financial statements so delivered which are not reflected therein or in the notes thereto.  Since December 31, 2010, there has been no material adverse change in the business, financial position, results of operations or prospects of the System.


Section 3.06.
 Securities Act.  No registration of the Bonds is required under the Securities Act of 1933, as amended, and the Ordinance is not required to be qualified under the Trust Indenture Act of 1939, as amended.


Section 3.07.
 Litigation.  There is no action, suit, litigation, investigation or other proceeding pending, or to the knowledge of the Borrower, threatened against the Borrower which, if decided adversely against the Borrower, would affect the issuance of the Bonds or the transactions contemplated hereby and by the Ordinance or would reasonably be expected to have a Material Adverse Effect or which in any manner draws into question the validity or enforceability of any provision of the Bonds or of any material provision of the Ordinance or this Agreement.


Section 3.08.
Employee Benefit Plans, Etc.  The Borrower is not subject to Title I reporting and disclosure requirements, Title II or Title IV of ERISA and has no obligation or liability under or in respect of any “employee benefit plan” within the meaning of Section 3(3) of ERISA or any other form of bonus, incentive compensation, deferred compensation or other similar plan or arrangement.


Section 3.09.
Environmental Laws.  Except as disclosed in writing by the Borrower to the Bondholder Representative prior to the Closing Date, the Borrower has not received notice to the effect that the operations of the System are not in compliance with any of the requirements of applicable federal, state or local environmental, health and safety statutes and regulations or are the subject of any governmental investigation evaluating whether any remedial action is needed to respond to a release of any toxic or hazardous waste or substance into the environment, which non-compliance or remedial action would reasonably be expected to have a Material Adverse Effect.

Section 3.10.
Status of Bonds.  The Bonds have been duly issued under the Ordinance and are be entitled to the benefits thereof and payable as set forth therein and in this Agreement.


Section 3.11.
Disclosure.  All information heretofore furnished by the Borrower to the Bondholder Representative for purposes of or in connection with this Agreement or any transaction contemplated hereby (and the ability of the Borrower to perform its obligations under the Bonds, this Agreement or Ordinance) is, and all such information hereafter furnished by the Borrower to the Bondholder Representative will be, true, accurate and complete in all material respects or based on reasonable estimates on the date as of which such information is stated or certified and such information does not omit to state a material fact necessary to make such statements and information, in light of the circumstances under which they were made, not misleading in any material respect.  Furthermore, the representations, warranties or other statements made by the Borrower in or pursuant to this Agreement or the Ordinance or any other document or financial statement provided by the Borrower to the Bondholder Representative in connection with the purchase of the Bonds, this Agreement or the Ordinance are true and correct.  The Borrower has disclosed to the Bondholder Representative in writing any and all facts which materially and adversely affect or may affect (to the extent the Borrower can now reasonably foresee), the business, operations, prospects or condition, financial or otherwise, of the System, or the ability of the Borrower to perform its obligations under the Bonds, this Agreement or the Ordinance.

Section 3.12.
Status of Obligations.  The principal of and interest on the Bonds and the Obligations constitute a limited obligation of the Borrower.  As provided in the Ordinance, the principal of and interest on the Bonds and the Obligations shall be payable from and secured by a Lien on the Revenue of the System.  The Ordinance does not permit the issuance of Indebtedness secured by a pledge of the Revenue of the System to rank senior to the Lien on the Revenue of the System securing the payment of the principal of and interest on the Bonds, the Obligations and other Junior Lien Obligations other than Parity Bonds and Parity Lien Obligations.  No filing, registering, recording of the Ordinance or any other instrument is required to establish the pledge or perfect, protect or maintain the Lien created thereby on the Revenue of the System.


Section 3.13.
Incorporated Representations.  The Borrower makes each of the representations, warranties and covenants contained in the Ordinance to, and for the benefit of, the Purchaser as if the same were set forth at length herein together with all applicable definitions thereto.  No amendment, modification, termination or replacement of any such representations, warranties, covenants and definitions contained in the Ordinance shall be effective to amend, modify, terminate or replace the representations, warranties, covenants and definitions incorporated herein by this reference, without the prior written consent of the Bondholder Representative.  The representations and warranties of the Borrower in all of the Ordinance are true and correct in all material respects.


Section 3.14.
Defaults.  The Borrower is not in default in the performance, observance or fulfillment of any of the obligations, covenants or conditions in the Ordinance or other resolution, agreement or instrument to which it is a party which would reasonably be expected to have a Material Adverse Effect or which could affect the enforceability hereof or thereof.  No Default or Event of Default has occurred or is occurring.


Section 3.15.
Sovereign Immunity.   The Borrower does not enjoy any rights of immunity on the grounds of sovereign immunity with respect to its Obligations under this Agreement, the Bonds or the Ordinance.


Section 3.16.
Senior Debt.  With the exception of Outstanding Parity Bonds and Parity Lien Obligations, the Borrower has not issued, incurred, assumed or Guaranteed any Indebtedness which is outstanding and is (i) payable from any source from which any payment may be made on the Bonds and (ii) senior, as to the priority of payment or security, to the Bonds or the Obligations.  The Bonds, the Obligations and any Junior Lien Obligations are on a parity as to priority of payment and security as provided in Section 4.3 of the Ordinance.


Section 3.17.
No Maximum Rate.  The interest rate payable on the Borrower’s obligations to the Bank hereunder and on the Bonds is not subject to any limitation under the laws or Constitution of the State which would result in the Maximum Rate being less than 25% per annum or otherwise cause the amounts payable to the Purchaser pursuant to this Agreement and with respect to the Bonds to be in violation of any such limitation.


Section 3.18.
Legal Changes.  There is no amendment, or to the knowledge of the Borrower, proposed amendment certified for placement on a statewide ballot, to the Constitution or any law of the State or any published administrative interpretation of any law of the State, or any legislation that has passed both houses of the State legislature, or any published judicial decision interpreting any of the foregoing, which would reasonably be expected to have a Material Adverse Effect.


Section 3.19.
Certificates of the Borrower.  All statements contained in any certificate or other instrument delivered by or on behalf of the Borrower pursuant to or in connection with this Agreement (including, but not limited to, any such statements made in or in connection with any amendment hereto) shall constitute representations and warranties made under this Agreement.


Section 3.20.
Permitted Investments.  The Borrower has neither made any investment nor entered into any agreements for the purpose of effecting any investment of amounts maintained under the Ordinance which are not permitted pursuant to the Ordinance.


Section 3.21.
Regulations U and X.  The Borrower is not engaged in the business of extending credit for the purpose of purchasing or carrying margin stock (within the meaning of Regulation U or X issued by the Board of Governors of the Federal Reserve System).


Section 3.22.
Tax‑Exempt Status of Bonds.  The Borrower has not taken any action or omitted to take any action, and knows of no action taken by any other Person, which action, if taken or omitted, would adversely affect the exclusion of interest on the Bonds from gross income for federal income tax purposes.


Section 3.23.
Taxes.  The Borrower has filed any Federal, state and other material tax returns and reports required to be filed, and has paid all Federal, state and other material taxes, assessments, fees and other governmental charges levied or imposed upon them or their properties, income or assets otherwise due and payable, except those which are being contested in good faith by appropriate proceedings diligently conducted and for which adequate reserves have been provided in accordance with GAAP, if any.  There is no proposed tax assessment against the Borrower that would, if made, have a Material Adverse Effect.

 
Section 3.24.
Casualty.  Neither the business nor the Property of the System is currently affected by any fire, explosion, accident, strike, lockout or other labor dispute, drought, storm, hail, earthquake, embargo, act of God or of the public enemy or other casualty (whether or not covered by insurance), which could have a Material Adverse Effect.


Section 3.25.
Swap Termination Payments  In no event shall any lien on the Revenue of the System securing any termination payments pursuant to any Swap Contract be prior in priority to the lien on the Revenue of the System securing the Bonds or the Obligations.


Section 3.26.
No Acceleration.  No credit provider, liquidity provider, bond insurer or any other Person is permitted to accelerate or otherwise cause the maturity of any Additional Junior Lien Obligations, Additional Subordinate Lien Obligations, Junior Lien Obligations or Subordinate Lien Obligations to become due prior to its respective scheduled terms, except as provided in the Line of Credit.


Section 3.27.
Compliance with Laws.  The Borrower is in compliance with all Laws, ordinances, orders, rules and regulations applicable to the System (including, without limitation, ERISA), except to the extent noncompliance would not reasonably be expected to result in a Material Adverse Effect.

Article IV.

Covenants of the Borrower


Section 4.01.
 Financial Information of Borrower.  The Borrower shall maintain a standard system of accounting and provide the Bondholder Representative with the following:


(a)
 within 210 days after the end of each fiscal year or as soon thereafter as available, an electronic copy of the annual audited financial statements of the System;


(b)
within seven months after the end of each fiscal year or as soon thereafter as available, written notice that the Borrower’s Comprehensive Annual Financial Report (CAFR) is available on the Borrower’s website (currently www.kingcounty.gov);


(c)
as soon as available after the end of each quarter of each fiscal year, an electronic copy of the unaudited financial status report of the System, such financial summary to be as of the end of such quarter, in each case, subject to audit and year‑end adjustments;


(d)
as soon as available and, in any event, within 30 days after the beginning of the year being budgeted, written notice that the Borrower’s budget for the new fiscal year is available on the Borrower’s website (currently www.kingcounty.gov);


(e)
together with the audited financial statements referred to in paragraphs (a) above, a certificate in the form of Annex I hereof of an authorized officer of the Borrower (A) stating whether, to the best of his knowledge after diligent inquiry, any Default or Event of Default has occurred and, if so, stating the facts with respect thereto, (B) stating that, to the best of his knowledge after diligent inquiry, the representations and warranties of the Borrower contained in Article III hereof are true with the same effect as though such representations and warranties had been made at and as of the date of such certificate, and (C) certifying that the Borrower remains in compliance with the terms and provisions of the Ordinance; 


(f)
reserved;


(g)
promptly upon the availability thereof, a copy of any official statement, offering memorandum or other disclosure documents relating to the offering of any Parity Bonds;


(h)
promptly after obtaining knowledge thereof, written notice of any change in the long‑term unenhanced ratings assigned by any Rating Agency to any Parity Bonds, Parity Lien Obligations or Junior Lien Obligations;


(i)
as soon as available to the Borrower, copies of all enacted legislation which, to the best knowledge of the Borrower, relates to, in any material way, or impacts upon the Bonds, this Agreement or the Ordinance or the ability of the Borrower to perform its obligations in connection herewith or therewith; and


(j)
from time to time such additional information regarding the financial position, operations, business or prospects for the System as the Bondholder Representative may reasonably request.

Section 4.02.
Notices of Certain Events.  The Borrower shall give prompt notice in writing to the Bank upon becoming aware of the occurrence of (i) a Default or an Event of Default, (ii) any default or “Event of Default” under the Ordinance, (iii) any development, financial or otherwise, which the Borrower reasonably expects would result in a Material Adverse Effect, (iv) notice of the failure by the Registrar to perform any of its obligations under the Ordinance or this Agreement, and (v) such further financial and other information with respect to the Borrower and its affairs as the Bank may reasonably request from time to time. 


Section 4.03.
Existence.  The Borrower shall maintain its existence as a political subdivision of the State.


Section 4.04.
Payment of Taxes and Other Obligations.  The Borrower shall pay all taxes, assessments, and governmental charges or levies imposed upon it or upon or against the System and all lawful claims which, if unpaid, might become a lien or charge upon any of the properties of the System.


Section 4.05.
Insurance.  The Borrower shall maintain or cause to be maintained insurance or self-insurance covering such casualties and contingencies, of such types as are presently covered and in such amounts as required by the Ordinance.


Section 4.06.
Compliance with Lawstc "Section 4.06.
Compliance with Laws" \f C \l 2.  The Borrower shall comply with all laws, ordinances, orders, rules and regulations that are applicable to the System if the failure to comply would reasonably be expected to have a Material Adverse Effect.


Section 4.07.
Incorporation of Covenants.  From and after the date hereof and so long as this Agreement is in effect, except to the extent compliance in any case or cases is waived in writing by the Bondholder Representative, the Borrower agrees that it will, for the benefit of the Purchaser, comply with, abide by, and be restricted by all the agreements, covenants, obligations and undertakings contained in the provisions of the Ordinance, regardless of whether any indebtedness is now or hereafter remains outstanding thereunder, together with the related definitions, exhibits and ancillary provisions, all of which are incorporated herein by reference, mutatis mutandis, and made a part hereof to the same extent and with the same force and effect as if the same had been herein set forth in their entirety, and no amendment, modification or waiver to any of the foregoing shall in any manner constitute an amendment, modification or waiver of the provisions thereof as incorporated herein unless consented to in writing by the Bondholder Representative.


Section 4.08.
Maintenance of Tax‑Exempt Status of the Bonds.  The Borrower shall not take any action or omit to take any action which, if taken or omitted, would adversely affect the exclusion of interest on the Bonds from gross income for purposes of federal income taxation.


Section 4.09.
Maintenance of Property.  The Borrower shall maintain, preserve and keep all of the Properties of the System in accordance with the terms of the Ordinance.

Section 4.10.
Books and Records.  The Borrower shall keep accurate and complete books, accounts, and records in which complete entries shall be made in accordance with the Budget Accounting and Reporting System (“BARS”) prescribed by the Washington State Auditor pursuant to RCW 43.09.200 (or any successor statute), reflecting all financial transactions and will permit representatives of the Bondholder Representative at the Bondholder Representative’s expense (unless a Default or Event of Default shall have occurred and, in such case, at the expense of the Borrower) to visit and inspect any of its properties, to examine and make abstracts from any of its books and records and to discuss its affairs, finances and accounts with its officers, employees and independent public accountants, all at such reasonable times and as often as may reasonably be desired.


Section 4.11.
Maintenance of Approvals, Filings and Registrations.  At all times maintain in effect, renew and comply with all the terms and conditions of all consents, licenses, approvals and authorizations as may be necessary or appropriate under any applicable law or regulation for the execution, delivery and performance of this Agreement, the Bonds and the Ordinance, and to make such agreements legal, valid, binding and enforceable.


Section 4.12.
Swap Termination Payments.  The Borrower shall not create or suffer to exist any Lien upon or with respect to any of the funds or accounts created under the Ordinance except these Liens specifically permitted under the Ordinance; provided, however, that in no event shall any Lien upon or with respect to any of the funds or accounts created under the Ordinance securing any swap termination payments pursuant to any Swap Contract be first in priority to, or on parity with, the Lien on the Revenue of the System securing the payment of principal or interest on the Bonds or the other Obligations owed the Purchaser hereunder or under the Ordinance.

Section 4.13.
Margin Stock.  The Borrower shall not use the proceeds of the Bonds to extend credit to others for the purpose of purchasing or carrying any Margin Stock.

Section 4.14.
Hedging Agreements.  If the Borrower shall in conjunction with or after the Closing Date, enter into any Swap Contract with respect to the Bonds, with the foregoing to effectively limit the amount of interest that the Borrower must pay on the notional amounts of the Bonds, such hedging arrangements shall be with a counterparty with a long-term rating of “AA‑” (or its equivalent) or better. 


Section 4.15.
No Partial Conversion.  The Borrower shall not convert or permit the conversion of the interest rate on less than all the Bonds to any other interest rate mode other than the LIBOR Index Rate applicable during the Initial Period under the Ordinance without the prior written consent of the Bondholder Representative.


Section 4.16.
Conversion or Placement of the Bonds.  In the event that the Bondholder on or prior to the sixtieth (60th) day preceding the Initial Bank Purchase Date has not delivered to the Registrar notice under Section 2.9(i) of the Ordinance, resulting in the Bonds being subject to tender, the Borrower shall use its best efforts to cause the placement of the Bonds with another holder in a subsequent LIBOR Index Rate or the remarketing the Bonds to another Owner in connection with the conversion of the interest rate on the Bonds to an interest rate mode other than the LIBOR Index Rate applicable during the Initial Period.


Section 4.17.
Remarketing of the Bonds.  Upon the occurrence of any Event of Default and, as a result of any such Event of Default, the Bondholder Representative directs a mandatory tender of the Bonds and requires that the Borrower pay to the Bondholder the purchase price (equal to 100% of the principal amount of the Bonds outstanding plus accrued interest thereon to the related purchase date) of such Bonds, the Borrower shall use its best efforts to cause the placement of the Bonds with another holder at a subsequent LIBOR Index Rate or remarketing the Bonds to another Owner with the Bonds bearing interest at an interest rate mode other than the LIBOR Index Rate applicable during the Initial Period. 


Section 4.18.
Ratings on Parity Bonds, Parity Lien Obligations and Junior Lien Obligations.  The Borrower shall at all times maintain at least one rating on Parity Bonds, Parity Lien Obligations and the Junior Lien Obligations from at least one Rating Agency.

Section 4.19.
Bond Proceeds.  The Borrower shall use the proceeds of the Bonds for the purposes set forth in the Ordinance.


Section 4.20.
Further Assurance.  The Borrower shall execute and deliver to the Bondholder Representative all such documents and instruments and do all such other acts and things as may be necessary or reasonably required by the Bondholder Representative to enable the Bondholder Representative to exercise and enforce its rights under this Agreement and the Ordinance and to realize thereon, and record and file and re-record and re-file all such documents and instruments, at such time or times, in such manner and at such place or places, all as may be necessary or reasonably required by the Bondholder Representative to validate, preserve and protect the position of Owners with respect to the Bonds and under this Agreement.


Section 4.21.
Notice of Litigation, Etc.  The Borrower shall give prompt notice in writing to the Bondholder Representative of any litigation or administrative proceeding related to the System that would reasonably be expected to have a Material Adverse Effect.


Section 4.22.
Appointment of Successors and Replacements.  The fiscal agent for the State, currently The Bank of New York Mellon Trust Company, N.A., is the duly appointed and acting Registrar.  The Borrower must obtain the prior written approval of the Bondholder Representative, such approval not to be unreasonably withheld, before a successor or assignee Registrar can be appointed by the Borrower (other than a successor State fiscal agent).  The Borrower shall use its best efforts to replace the Registrar upon the request of the Bondholder Representative if such request is made for cause.


Section 4.23.
No Immunity.  The Borrower agrees to the extent that the Borrower has or hereafter may acquire under any applicable law any right to immunity from set‑off or legal proceedings on the grounds of sovereignty, the Borrower hereby irrevocably waives such rights to immunity for itself in respect of its obligations arising under or related to this Agreement, the Bonds or the Ordinance.


Section 4.24.
Ordinance.  The Borrower agrees that it will perform and comply with each and every covenant and agreement required to be performed or observed by the Borrower in the Ordinance and in each case such provisions, together with the related definitions of terms contained therein, are hereby incorporated by reference herein with the same effect as if each and every such provision were set forth herein in its entirety. 


Section 4.25.
Amendments.  The Borrower shall not amend, modify, terminate or grant, or permit the amendment, modification, termination or grant of, any waiver under, or consent to, or permit or suffer to occur any action or omission which results in, or is equivalent to, an amendment, termination, modification, or grant of a waiver under the Ordinance if such amendment, termination, modification or grant of a waiver would adversely affect the rights, security or interests of the Owners, with respect to the Bonds or in connection with this Agreement or the Ordinance, in each case, without the prior written consent of the Bondholder Representative.


Section 4.26.
Conversions.  The Borrower shall not convert any Bonds from the LIBOR Index Rate applicable during the Initial Period without the prior written consent of the Bondholder Representative if, after giving effect to such conversion, there would be any amounts payable to the Owners hereunder or under the Bonds that shall not have been paid in full.


Section 4.27.
Credit Facilities.  In the event that the Borrower shall, directly or indirectly, enter into or otherwise consent to any credit agreement, liquidity agreement, direct purchase agreement or other similar agreement or instrument (or any amendment, supplement or modification thereto) (each such agreement referred to herein as a “Bank Agreement”) under which, directly or indirectly, any Person or Persons undertakes to make loans or extend credit or liquidity to, or purchase securities issued by, the Borrower secured by a pledge of Revenue of the System on a parity with or subordinate to the Bonds, which such Bank Agreement provides such Person with more restrictive covenants, additional or different events of default and/or greater rights and remedies upon the occurrence of a default thereunder (including, without limitation, acceleration) than are provided in this Agreement, the Borrower shall provide the Bondholder Representative with a copy of each such Bank Agreement and such more restrictive covenants, additional or different events of default and/or greater rights and remedies upon the occurrence of a default thereunder shall automatically be deemed to be incorporated into this Agreement and the Bondholder Representative and the Purchaser shall have the benefit of such more restrictive covenants, additional or different events of default and/or such greater rights and remedies as if specifically set forth herein.  Upon the request of the Bondholder Representative, the Borrower shall promptly enter into an amendment to this Agreement to include such more restrictive covenants and/or greater rights or remedies (provided that the Bondholder Representative and the Purchaser shall maintain the benefit of such more restrictive covenants, additional or different events of default and/or greater rights and remedies even if the Borrower fails to provide such amendment).


Section 4.28.
Acceleration.  In the event a default occurs under the Line of Credit that results in the acceleration of any amounts owed thereunder, (i) the Borrower shall immediately give notice of such event to the Bondholder Representative and (ii) the Bonds shall be automatically accelerated pursuant to Section 6.2(a) of the Ordinance.
Article V.

Defaults and Remedies


Section 5.01.
Events of Default.  The following provisions are Events of Default applicable to the Bonds while they are held by the Purchaser:

(a)
any representation or warranty made by the Borrower in this Agreement (or incorporated herein by reference) or in the Ordinance or in any certificate, document, instrument, opinion or financial or other statement contemplated by or made or delivered pursuant to or in connection with this Agreement or the Ordinance, shall prove to have been incorrect, incomplete or misleading in any material respect when made or deemed made;


(b)
any “event of default” shall have occurred and be continuing beyond the applicable grace period under the Ordinance (as defined therein);


(c)
the Borrower fails to pay, or cause to be paid, when due (i) any principal of or interest on the Bonds or (ii) any other Obligation owed to the Purchaser hereunder or under the Ordinance and, with respect to this clause (c)(ii) only, such failure shall continue for five (5) days; 


(d)
default in the due observance or performance by the Borrower of any covenant set forth in Section 4.01(a), 4.01(b), 4.03, 4.08, 4.12, 4.13, 4.14, 4.15, 4.18, 4.19, 4.21, 4.22, 4.24 or 4.25 hereof;


(e)
default in the due observance or performance by the Borrower of any other term, covenant or agreement set forth in (or incorporated by reference in) this Agreement (other than those referred to in Sections 5.01(a), 5.01(b), 5.01(c) and 5.01(d) hereof) and the continuance of such default for thirty (30) days after the occurrence thereof;


(f)
(i) a court or other Governmental Authority with jurisdiction to rule on the validity of this Agreement, the Ordinance or the Bonds shall find, announce or rule that any material provision of this Agreement, the Bonds or the Ordinance is not valid and binding; or (ii) the Borrower shall contest the validity or enforceability of any material provision of this Agreement, the Bonds or the Ordinance, or shall seek an adjudication that this Agreement, the Bonds or the Ordinance is not valid and binding or repudiate its obligations under this Agreement, the Bonds or the Ordinance;


(g)
any material provision of this Agreement, the Bonds or the Ordinance shall cease to be valid and binding;


(h)
one or more final, non-appealable judgments against the Borrower and not covered by insurance, or attachments against the property of the System, the operation or result of which, individually or in the aggregate, equal or exceed $5,000,000 shall remain unpaid, unstayed, undischarged, unbonded, undismissed and not subject to a payment plan for a period of thirty (30) days; 


(i)
(i) a debt moratorium, debt restructuring, debt adjustment or comparable restriction is imposed on the repayment when due and payable of the principal of or interest on any obligation secured by a lien, charge or encumbrance upon the Revenue of the System; (ii) under any existing or future law of any jurisdiction relating to bankruptcy, insolvency, reorganization or relief of debtors, the Borrower seeks to have an order for relief entered with respect to it or seeking to adjudicate it insolvent or bankrupt or seeking reorganization, arrangement, adjustment, winding-up, liquidation, dissolution, composition or other relief with respect to it or its debts; (iii) the Borrower seeks appointment of a receiver, trustee, custodian or other similar official for itself or for any substantial part of the Borrower’s property, or the Borrower shall make a general assignment for the benefit of its creditors; (iv) there shall be commenced against the Borrower any case, proceeding or other action of a nature referred to in clause (ii) above and the same shall remain undismissed or unbonded for a period of 60 days or result in the entry of an order for relief; (v) there shall be commenced against the Borrower any case, proceeding or other action seeking issuance of a warrant of attachment, execution, distraint or similar process against all or any substantial part of its property which results in the entry of an order for any such relief or which shall not have been vacated, discharged, or stayed or bonded pending appeal, within 60 days from the entry thereof; (vi) the Borrower takes action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the acts set forth in clause (i), (ii), (iii), (iv) or (v) above; or (vii) the Borrower shall generally not, or shall be unable to, or shall admit in writing its inability to, pay its debts as they become due; 


(j)
either of Moody’s or S&P shall have downgraded its long-term unenhanced rating of any Indebtedness of the Borrower secured by a lien on and pledge of the Revenues of the System that ranks senior to or on a parity with the Bonds to below “Baa1” (or its equivalent) or “BBB+” (or its equivalent), respectively, or suspended or withdrawn its rating of the same;


(k)
the Borrower shall (i) default in any payment of any obligation (other than the Bonds) secured by a charge, lien or encumbrance on the Revenue of the System that ranks senior to or on a parity with the Bonds (“Secured Debt”), beyond the period of grace, if any, provided in the instrument or agreement under which such Secured Debt was created, or (ii) default in the observance or performance of any agreement or condition relating to any Secured Debt or contained in any instrument or agreement evidencing, securing or relating thereto, or any other event shall occur or condition exist, the effect of which default or other event or condition is to cause, or to permit the holder or holders of such Secured Debt (or a trustee or agent on behalf of such holder or holders) to cause (determined without regard to whether any notice is required), any such Secured Debt to become due prior to its stated maturity; and


(l)
a Determination of Taxability shall have occurred.


Section 5.02.
Remedies.  Upon the occurrence of an Event of Default, the Bondholder Representative may exercise any one or more of the following rights and remedies (all of which shall be cumulative):


(a)
Exercise the Purchaser’s rights under the Ordinance as a holder of the Bonds or direct the Registrar or Bondowners’ Trustee (as defined in the Ordinance), as applicable, to take any action permitted under the Ordinance.


(b)
Enforce the provisions of this Agreement by legal proceedings for the specific performance of any covenant or agreement contained herein or for the enforcement of any other appropriate legal or equitable remedy.  The Bondholder Representative may recover damages caused by any breach by the Borrower of the provisions of this Agreement, the Bonds or the Ordinance, including court costs, reasonable outside attorneys’ fees and other out-of-pocket costs and expenses incurred in the enforcement of the obligations of the Borrowers hereunder.

(c)
Upon the occurrence of any Event of Default as described in Section 5.01 hereof, the Bondholder Representative may provide written notice (“Mandatory Tender Notice”) thereof to the Registrar requiring the Registrar to direct a mandatory tender of the Bonds in accordance with the Ordinance and such Bonds shall be subject to mandatory tender on a date determined by the Bondholder Representative which at least twenty (20) days after the date on which the Bondholder Representative provides such Mandatory Tender Notice (the “Default Tender Date”).  In the event that the purchase price of the Bonds is not paid to the Bank on the Default Tender Date, the Bonds shall bear interest at the Default Rate and shall be payable on demand.

(d)
Exercise all other rights and remedies which the Purchaser’s may have under any agreement or under applicable law.
Article VI.

Closing


Section 6.01.
Closing.  (a) At or before 12:00 noon (Pacific Time), on the Closing Date, the Borrower will, subject to the terms and conditions hereof, cause the Bonds to be delivered to or for the benefit of U.S. Bank or its agent duly executed and authenticated, the Agreement and the Ordinance and other documents hereinafter mentioned, and U.S. Bank will, subject to the terms and conditions hereof, accept such delivery and pay the purchase price of the Bonds as set forth in Section 1 of this Agreement by a wire transfer payable in immediately available funds to the Borrower for purchase of the Bonds.


(b)
Delivery of the Bonds to U.S. Bank shall be made by physical delivery to U.S. Bank.

Article VII.

Closing Conditions.


Section 7.01.
Closing Conditions.  U.S. Bank has entered into this Agreement and agreed to purchase the Bonds in reliance upon the representations, warranties and agreements of the Borrower contained herein, and in reliance upon the representations, warranties and agreements to be contained in the documents and instruments to be delivered on the Closing Date and upon the performance by the Borrower of its obligations hereunder, both as of the date hereof and as of the Closing Date.  Accordingly, U.S. Bank’s obligations under this Agreement to purchase, to accept delivery of and to pay for the Bonds shall be conditioned upon the performance by the Borrower of its obligations to be performed hereunder and under such documents and instruments on or prior to the Closing Date, and shall also be subject to the following additional conditions, including the delivery by the Borrower of such documents as are enumerated herein, in form and substance reasonably satisfactory to U.S. Bank:

(a)
On the Closing Date, (i) the Ordinance shall be in full force and effect in the form heretofore approved by U.S. Bank and the Ordinance shall not have been amended, modified or supplemented (except to the extent that any such amendment, modification or supplement has been provided to U.S. Bank); (ii) there shall not have occurred any change or any development involving a prospective change in the financial or operating condition of the System, from that set forth in the financial statements (described in Section 3.05 hereof) provided to U.S. Bank that in the judgment of U.S. Bank is material and adverse to U.S. Bank; (iii) the representations and warranties of the Borrower contained herein shall be true, complete and correct on the date hereof and on the Closing Date, as if made on the Closing Date and (iv) the Borrower shall have performed and complied with all agreements and conditions required by the this Agreement and the Ordinance to be performed or complied with by it prior to the Closing Date;

(b)
On or prior to the Closing, the this Agreement and the Ordinance shall have been duly executed and delivered; and the Borrower shall have duly adopted and there shall be in force and effect such other resolutions or other enactments as shall be necessary in connection with the transactions contemplated hereby and thereby;


(c)
The Borrower shall not have failed to pay principal of or interest as and when due on any of its Parity Bonds, Parity Lien Obligations or Junior Lien Obligations;

(d)
All steps to be taken and all instruments and other documents to be executed, and all other legal matters in connection with the transactions contemplated by this Agreement and the Ordinance shall be reasonably satisfactory in legal form and effect to U.S. Bank;

(e)
On or prior to the Closing Date, U.S. Bank shall have received certified or executed copies, as applicable, of each of the following documents:

(1)
the Ordinance with such supplements or amendments as may have been agreed to by the Borrower and U.S. Bank;

(2)
(a) a written opinion of Bond Counsel, addressed to U.S. Bank and any subsequent bondholder from time to time, and dated the Closing Date in form and substance satisfactory to U.S. Bank and its counsel which includes an opinion as to the exemption of interest on the Bonds from federal income taxation and (b) a written opinion of counsel to the Borrower, addressed to U.S. Bank and any subsequent bondholder from time to time, in the form and substance satisfactory to U.S. Bank and its counsel;


(3)
a certificate of the Borrower in form and substance satisfactory to U.S. Bank to the effect that, among other things, (A) the representations and warranties of the Borrower herein are true and correct in all material respects, (B) that no default or event of default shall have occurred and be continuing under this Agreement or the Ordinance, in each case, as of the Closing Date, (C) the conditions precedent set forth in this Section 7 have been satisfied, and (D) as of the Closing Date, no Material Adverse Effect has occurred;

(4)
(a) the most recent rating letter from Moody’s and S&P demonstrating that the underlying unenhanced long-term rating assigned to any Junior Lien Obligations is at least “A1” and “A+”, respectively (the “Current Ratings”) and (b) a letter from the Borrower certifying to U.S. Bank that the Borrower has not received notice from Moody’s or S&P that the Current Ratings have been reduced, withdrawn or suspended;


(5)
true and correct copies of all Governmental Approvals, if any, necessary for the Borrower to execute, deliver and perform the Bonds, the Ordinance and this Agreement to which it is a party; 


(6)
a written description of all actions, suits or proceedings pending or threatened against the Borrower with respect to the System or the Properties of the System in any court or before any arbitrator of any kind or before or by any governmental or non‑governmental body, if adversely determined against the Borrower would reasonably be expected to result in a Material Adverse Effect, and such other statements, certificates, agreements, documents and information with respect thereto as the U.S. Bank may reasonably request;


(7)
such additional legal opinions, certificates, instruments and other documents U.S. Bank may reasonably request with respect to the Borrower, or to evidence the truth and accuracy, as of the date hereof and on the Closing Date, of the Borrower’s representations and warranties contained herein and the due performance or satisfaction by the Borrower on or prior to the Closing Date of all the respective agreements then to be performed and conditions then to be satisfied by the Borrower; and


(8)
the most recent audited financial statements of the Borrower for the fiscal year ended December 31, 2010.


(f)
On the Closing Date, the Borrower shall pay the reasonable fees and expenses of outside counsel to U.S. Bank in an amount not to exceed $45,000 plus disbursements.

All of the opinions, letters, certificates, instruments and other documents mentioned above or elsewhere in this Agreement shall be deemed to be in compliance with the provisions hereof if, but only if, they are in form and substance satisfactory to U.S. Bank.
If the Borrower shall be unable to satisfy the conditions to the obligations of U.S. Bank to purchase, to accept delivery of and to pay for the Bonds contained in this Agreement, or if the obligations of U.S. Bank to purchase, to accept delivery of and to pay for the Bonds shall be terminated for any reason permitted by this Agreement, this Agreement shall terminate and neither U.S. Bank nor the Borrower shall be under any further obligation hereunder.
Article VIII.

Miscellaneous


Section 8.01.
Expenses.  (a) U.S. Bank shall be under no obligation to pay, and the Borrower shall pay, any expenses incident to the performance of the Borrower’s obligations hereunder, including, but not limited to (i) the fees and disbursements of (x) Bond Counsel and (y) outside counsel to U.S. Bank (not to exceed $45,000, plus disbursements); (ii) the fees and disbursements of any other outside accountants, attorneys and other experts, consultants or advisers retained by the Borrower and (iii) U.S. Bank’s out-of-pocket expenses in connection with the transaction in an amount not to exceed $___________.


(b)
Amendment, Waiver and Consent Fees.  The Borrower shall pay an amendment, consent or waiver fee, as applicable, for each amendment of this Agreement or the Ordinance, consent by U.S. Bank with respect to any amendment to this Agreement or the Ordinance or waiver by U.S. Bank under this Agreement or the Ordinance, in each case in a minimum amount of $2,500 plus the reasonable fees and expenses of outside counsel to U.S. Bank.


Section 8.02.
Payment Obligations.  (a) The Borrower hereby unconditionally, irrevocably and absolutely agrees to make prompt and full payment of all payment obligations owed to the Purchaser under the Bonds, this Agreement and the Ordinance and to pay any other Obligations owing to the Purchaser whether now existing or hereafter arising, irrespective of their nature, whether direct or indirect, absolute or contingent, with interest thereon at the rate or rates provided in this Agreement or the Ordinance and under such Obligations.


(b)
In the event the Bank has not received the Tender Purchase Price on the Initial Bank Purchase Date, the Borrower shall cause the Unremarketed Bonds to be redeemed or purchased in lieu of redemption on the Initial Bank Purchase Date; provided that, if the Borrower is required to redeem Unremarketed Bonds as set forth above and (i) no Default or Event of Default shall have occurred and be continuing and (ii) the representations and warranties set forth in Section 3 shall be true and correct in all material respects, in each case, on the Initial Bank Purchase Date, then the Borrower shall cause the principal amount of such Bonds to be redeemed in installments payable on each Amortization Payment Date commencing on the Initial Amortization Payment date (each such payment, an “Amortization Payment”), with the final installment in an amount equal to the entire then‑outstanding principal amount of such Bonds to be redeemed on the Amortization End Date (the period commencing on the Initial Bank Purchase Date and ending on the Amortization End Date is herein referred to as the “Amortization Period”).  Each Amortization Payment shall be that amount of principal which will result in equal (as nearly as possible) aggregate Amortization Payments over the Amortization Period.  During the Amortization Period, interest on Unremarketed Bonds shall accrue at the Purchaser Rate and be payable monthly in arrears on the first Business Day of each calendar month.

(ii)
The Borrower also agrees to pay or cause to be paid to the Purchaser interest on the unpaid principal amount of the Unremarketed Bonds at the Purchaser’s Rate or Default Rate, as applicable.  All computations of interest on Bonds and Unremarketed Bonds shall be made on the basis of a 360-day year for the actual number of days elapsed.


(iii)
Notwithstanding the foregoing, the principal and interest on the Unremarketed Bonds and all other amounts due and owing hereunder shall be due and payable (A) on the date on which the Bonds mature or are redeemed, prepaid, defeased or canceled in accordance with the Ordinance or (B) the date on which the Bonds are remarketed in connection with the conversion of the interest rate on all of the Bonds to an interest rate mode other than the LIBOR Index Rate applicable during the Initial Period. 


(c)
The Borrower shall pay within thirty (30) days after demand:


(i)
if an Event of Default shall have occurred, all reasonable out-of-pocket expenses of the U.S. Bank in connection with the enforcement (whether by means of legal proceedings or otherwise) of any of its rights under this Agreement, the Ordinance and such other documents which may be delivered in connection therewith;


(ii)
the reasonable fees and out‑of‑pocket expenses for counsel or other reasonably required consultants to the U.S. Bank in connection with advising the U.S. Bank as to its rights and responsibilities under this Agreement and the Ordinance or in connection with responding to requests from the Borrower for approvals, consents and waivers;


(iii)
any amounts advanced by or on behalf of the U.S. Bank to the extent required to cure any Default, Event of Default or event of nonperformance hereunder or under the Bonds or the Ordinance, together with interest at the Default Rate; and

(iv)
all reasonable fees, costs and expenses of any consultants providing services to the Borrower or the U.S. Bank in accordance with this Agreement.

In addition, if at any time any Governmental Authority shall require revenue or other documentary stamps or any other tax in connection with the execution or delivery of this Agreement, the Bonds or the Ordinance, then, if the Borrower lawfully may pay for such stamps, taxes or fees, the Borrower shall, to the extent permitted by law, pay, when due and payable, for all such stamps, taxes and fees, including interest and penalties thereon, and the Borrower, to the extent permitted by law, agrees to save the Purchaser harmless from and against any and all liabilities with respect to or resulting from any delay of Borrower in paying, or omission of Borrower to pay, such stamps, taxes and fees hereunder.

(d)
The Borrower shall pay to the Purchaser an optional redemption or conversion fee in connection with each optional redemption of all or any portion of the Bonds or each conversion of the interest rate on all or any portion of the Bonds from the LIBOR Index Rate applicable during the Initial Period prior to September __, 2013, in an amount equal to the product of (A) the Applicable Spread in effect on the date of optional redemption or conversion, as applicable, (B) the principal amount of the Bonds to be optionally redeemed or converted to an interest rate mode other than the LIBOR Index Rate applicable during the Initial Period, and (C) a fraction, the numerator of which is equal to the number of days from and including the date of such optional redemption or conversion, as applicable, to and including September __, 2013, and the denominator of which is 360, payable on the date that all or any portion of the Bonds are optionally redeemed or the date on which the interest rate on all or any portion of the Bonds are converted to bear interest at a rate other than the LIBOR Index Rate.  At any time after September __, 2013, the Borrower may optionally redeem all or any portion of the Bonds or convert the interest rate on all or any portion of the Bonds from the LIBOR Index Rate applicable during the Initial Period upon giving the Bank at least thirty (30) days prior written notice.

Section 8.03.
Increased Payments.  (a) If, on or after the date of this Agreement, the adoption of any law or any governmental or quasi-governmental rule, regulation, policy, guideline or directive (whether or not having the force of law), or any change in the interpretation, promulgation, implementation or administration thereof by any governmental or quasi-governmental authority, central bank or comparable agency charged with the interpretation or administration thereof including, notwithstanding the foregoing, all requests, rules, guidelines or directives in connection with Dodd-Frank Wall Street Reform and Consumer Protection Act regardless of the date enacted, adopted or issued, or compliance by any Purchaser or Credit Protection Provider with any request or directive (whether or not having the force of law) of any such authority, central bank or comparable agency:


(1)
subjects any Purchaser or Credit Protection Provider to any Taxes, or changes the basis of taxation of payments (other than with respect to Excluded Taxes) to any Purchaser or Credit Protection Provider hereunder, or


(2)
imposes or increases or deems applicable any reserve, assessment, insurance charge, special deposit or similar requirement against assets of, deposits with or for the account of, or credit extended by, any Purchaser or Credit Protection Provider, or

(3)
imposes any other condition the result of which is to increase the cost to any Purchaser or Credit Protection Provider with respect to this Agreement, the Bonds or its making, maintenance or funding of the Bonds or any security therefor, or reduces any amount receivable by any Purchaser or Credit Protection Provider with respect to this Agreement, the Bonds, or the making, maintenance of funding of any loan or participations therein, or requires any Purchaser or Credit Protection Provider to make any payment calculated by reference to any amount received by with respect to this Agreement, the Bonds, or the making, maintenance or funding of any loan, by an amount deemed material by such Purchaser or Credit Protection Provider as the case may be,

and the result of any of the foregoing is to increase the cost to such Purchaser or Credit Protection Provider, as the case may be, with respect to this Agreement, the Bonds, or the making, maintenance or funding of any loan or of issuing or participating the same or to reduce the return received by such Purchaser or Credit Protection Provider, as the case may be, in connection with the same, then, to the extent permitted by law, within 15 days of demand by such Purchaser or Credit Protection Provider, as the case may be, the Borrower shall pay such Purchaser or Credit Protection Provider, as the case may be, such additional amount or amounts as will compensate such Purchaser or Credit Protection Provider, as the case may be, for such increased cost or reduction in amount received.


(b)
If a Purchaser or Credit Protection Provider determines the amount of capital required or expected to be maintained by such Purchaser or Credit Protection Provider, or any corporation controlling such Purchaser or Credit Protection Provider is increased as a result of a Change (as hereinafter defined), then, within 15 days of demand by such Purchaser or Credit Protection Provider, the Borrower shall, to the extent permitted by law, pay such Purchaser or Credit Protection Provider the amount necessary to compensate for any shortfall in the rate of return on the portion of such increased capital which such Purchaser or Credit Protection Provider determines is attributable to this Agreement or the Bonds, as the case may be, hereunder (after taking into account such Purchaser’s or Credit Protection Provider’s policies as to capital adequacy).  “Change” means (i) any change after the date of this Agreement in the Risk-Based Capital Guidelines (as hereinafter defined) or (ii) any adoption of or change in any other law, governmental or quasi-governmental rule, regulation, policy, guideline, interpretation, or directive (whether or not having the force of law) or in the interpretation, promulgation, implementation or administration thereof after the date of this Agreement which affects the amount of capital required or expected to be maintained by any Purchaser or Credit Protection Provider or any corporation controlling any Purchaser or Credit Protection Provider.  Notwithstanding the foregoing, for purposes of this Agreement, all requests, rules, guidelines or directives in connection with the Dodd-Frank Wall Street Reform and Consumer Protection Act shall be deemed to be a Change regardless of the date enacted, adopted or issued and all requests, rules, guidelines or directives promulgated by the Bank for International Settlements, the Basel Committee on Banking Regulations and Supervisory Practices (or any successor or similar authority) or the United States financial regulatory authorities shall be deemed to be a Change regardless of the date adopted, issued, promulgated or implemented.  “Risk-Based Capital Guidelines” means (i) the risk-based capital guidelines in effect in the United States on the date of this Agreement, including transition rules, and (ii) the corresponding capital regulations promulgated by regulatory authorities outside the United States including transition rules, and any amendments to such regulations adopted prior to the date of this Agreement.


(c)
The obligations of the Borrower under this Section 8.03 shall survive the termination of this Agreement and the redemption or other payment in full of the Bonds.


(d)
Upon the occurrence of an Event of Default, the Obligations shall bear interest at the Default Rate and which shall be payable by the Borrower to such Purchaser upon demand therefor.

(e)
In the event any Purchaser or Credit Protection Provider, other than U.S. Bank, determines to impose costs pursuant to this Section 8.03, such Purchaser or Credit Protection Provider may not impose such costs in excess of what U.S. Bank could impose pursuant to this Section 8.03, had U.S. Bank been the sole purchaser hereunder.

Section 8.04.
Funding Indemnity.  In the event a Purchaser shall incur any loss, cost, or expense (including, without limitation, any loss, cost, or expense incurred by reason of the liquidation or reemployment of deposits or other funds acquired or contracted to be acquired by any Purchaser to purchase or hold the Bonds or the relending or reinvesting of such deposits or other funds or amounts paid or prepaid to any Purchaser) as a result of any redemption of the Bonds on a date other than an Interest Payment Date for any reason, whether before or after default, and whether or not such payment is required by any provision of this Agreement or the Ordinance, then upon the demand of such Purchaser, to the extent permitted by law, the Borrower shall pay to the related Purchaser a redemption premium in such amount as will reimburse such Purchaser for such loss, cost, or expense.  If the related Purchaser requests such redemption premium, it shall provide to the Borrower a certificate setting forth the computation of the loss, cost, or expense giving rise to the request for such redemption premium in reasonable detail and such certificate shall be conclusive if reasonably determined.

Section 8.05.
Interest Rate Recapture.  (a) To the extent permitted by applicable law, if the rate of interest payable on the Bonds or any Obligation hereunder shall exceed the Maximum Rate for any period for which interest is payable, then (i) interest at the Maximum Rate shall be due and payable with respect to such interest period and (ii) interest at the rate equal to the difference between (A) the rate of interest calculated in accordance with the terms hereof without regard to the limitation of the Maximum Rate and (B) the Maximum Rate (the “Excess Interest”), shall be deferred until such date as the rate of interest calculated in accordance with the terms hereof without regard to the limitation of the Maximum Rate ceases to exceed the Maximum Rate, at which time the Borrower shall pay to the Purchaser with respect to amounts then payable to the Purchaser with respect to the Bonds or any Obligation hereunder that are required to accrue interest hereunder or under the Bonds, such portion of the deferred Excess Interest as will cause the rate of interest then paid to the Purchaser to equal the Maximum Rate, which payments of deferred Excess Interest shall continue to apply to such unpaid amounts hereunder and under the Bonds until all deferred Excess Interest is fully paid to the Purchaser.  To the extent permitted by applicable law, upon the termination of this Agreement and payment of all amounts due and owing the Purchaser with respect to the Bonds and the Obligations hereunder, in consideration for the limitation of the rate of interest otherwise payable hereunder and under the Bonds, the Borrower shall pay to the Purchaser a fee equal to the amount of all unpaid deferred Excess Interest. In determining whether or not any interest payable under this Agreement or with respect to the Bonds exceeds the Maximum Rate, any non‑principal payment (except payments specifically stated in this agreement to be “interest”) shall be deemed, to the extent permitted by applicable law, to be an expense, fee, premium or penalty rather than interest.


(b)
Notwithstanding the foregoing, on the date on which no principal or interest on the Bonds remains unpaid, the Borrower shall pay to the Purchaser, to the extent permitted by law, a fee equal to any accrued and unpaid Excess Interest.

Section 8.06.
Notices.  Any notice or other communication to be given to the Borrower under this Agreement may be given by delivering the same in writing at King County, 500 Fourth Avenue, 6th Floor, Seattle, WA. 98104, Attention: Nigel Lewis, facsimile number (206) 296-7345, and any notice or other communication to be given to U.S. Bank under this Agreement may be given by delivering the same in writing to U.S. Bank National Association, 633 West 5th Street, 25th Floor, Los Angeles, California  90071, Attention: Ashley Martin, phone number (213) 615-6241 and facsimile number (213) 615-6248.

Section 8.07.
Parties in Interest.  (a) This Agreement as heretofore specified shall constitute the entire agreement between us and is made solely for the benefit of the Borrower, the Bondholder Representative and the Purchaser, and no other person shall acquire or have any right hereunder or by virtue hereof.  This Agreement may not be assigned by the Borrower.  Notwithstanding any other provision of this Agreement or the Ordinance to the contrary, the Purchaser may, without the consent of the Borrower, assign, pledge as security, participate or sell the Bonds or a beneficial interest in the Bonds, subject to applicable securities laws restrictions, if any, to (i) any Affiliate of U.S. Bank or (ii) any special purpose entity or arrangement which issues certificates representing a beneficial interest in the Bonds, including such arrangements in which U.S. Bank or any Affiliate of U.S. Bank remains an owner directly or indirectly or (iii) any qualified institutional buyer, as defined in Rule 144A promulgated under the Securities Act of 1933, as amended (the “1933 Act”), or accredited investor, within the meaning of Rule 501 of Regulation D under the 1933 Act; provided, however, that notwithstanding any assignment, pledge, participation or sale of the Bonds or a beneficial interest in the Bonds by the Purchaser, the Borrower shall only be required to deal solely and exclusively with the Bondholder Representative.

(b)
The Bondholder Representative shall give written notice to the Borrower and the Registrar identifying any successor Bondholder Representative hereunder; provided, however, that there shall not be more than one Bondholder Representative.  Any predecessor Bondholder Representative hereunder shall be discharged from its duties and obligations hereunder, provided that the predecessor Bondholder Representative shall continue to be entitled to the benefits of Sections 8.02, 8.03, or 8.12 hereof and of each other provision of this Agreement and the Ordinance granting a right of indemnity or reimbursement in favor of the Bondholder Representative.


(c)
The Bondholder Representative may designate any nominee, designee or agent to act for and in the name of the Bondholder Representative by written notice to the Borrower and the Registrar and any such duly designated nominee, designee or agent shall thereupon be empowered to act for and on behalf of the Bondholder Representative and exercise the rights, powers, privileges and responsibilities of the Bondholder Representative in this Agreement and the Ordinance.


Section 8.08.
Effectiveness; Term; Amendment.  This Agreement shall become effective upon the acceptance hereof by the Borrower and shall be valid and enforceable at the time of such acceptance.  This Agreement and the rights of the Purchaser shall terminate upon the later of (i) the calendar day immediately succeeding the last day of the Initial Period and (ii) payment to the Purchaser all sums due under the Bonds and hereunder.  This Agreement may be amended (or extended) by an appropriate supplement hereto duly executed by the Bondholder Representative and the Borrower.


Section 8.09.
Choice of Law; Waiver of Jury Trial.  (a) This Agreement shall be deemed to be a contract under, and for all purposes shall be governed by, and construed and interpreted in accordance with, the laws of the State of New York; provided, however, that the Obligations of the Borrower hereunder shall be governed by, and construed and interpreted in accordance with, the laws of the State of Washington.


(b)
To the fullest extent permitted by law, each of the Borrower and the Bank hereby waives trial by jury in any action or proceeding arising out of or relating to this Agreement, the Bonds or the Ordinance.


Section 8.10.
Reserved.   


Section 8.11.
USA PATRIOT Act Notice.  The Purchaser hereby notifies the Borrower that pursuant to the requirements of the USA Patriot Act (Title III of Pub. L. 107‑56 (signed into law October 26, 2001)) (the “Patriot Act”), it is required to obtain, verify and record information that identifies the Borrower, which information includes the name and address of the Borrower and other information that will allow the Borrower to identify the Borrower in accordance with the Patriot Act.

Section 8.12.
Standard of Conduct by the Bondholder Representative; Liability of Purchaser.  (a) Nothing contained in this Agreement or the Ordinance shall limit the right of the Purchaser or the Bondholder Representative to exercise its and their business judgment or to act, in the context of the granting or withholding of any advance or consent under this Agreement or the Ordinance, in a subjective manner, so long as the Purchaser’s or the Bondholder Representative’s exercise of its business judgment or action is made or undertaken in good faith.  The Borrower and the Purchaser intend by the foregoing to set forth and affirm their entire understanding with respect to the standard pursuant to which the Purchaser’s or the Bondholder Representative’s duties and obligations are to be judged and the parameters within which the Purchaser’s or the Bondholder Representative’s discretion may be exercised hereunder and under the Ordinance.  As used herein, “good faith” means honesty in fact in the conduct and transaction concerned.

(b)
In addition to any and all rights of reimbursement, indemnification, subrogation or any other rights pursuant hereto or under law or equity, the Borrower hereby agrees (to the extent permitted by law) to indemnify and hold harmless the Purchaser and its officers, directors and agents (each, an “Indemnitee”) from and against any and all claims, damages, losses, liabilities, reasonable costs or expenses whatsoever (including reasonable attorneys’ fees) which may incur or which may be claimed against an Indemnitee by any Person or entity whatsoever (collectively, the “Liabilities”) by reason of or in connection with (a) the execution and delivery or transfer of, or payment or failure to pay under, this Agreement, the Bonds or the Ordinance; (b) the remarketing of the Bonds; and (c) the use of the proceeds of the Bonds; provided that the Borrower shall not be required to indemnify an Indemnitee for any claims, damages, losses, liabilities, costs or expenses to the extent, but only to the extent, caused the willful misconduct or negligence of such Indemnitee.  If any proceeding shall be brought or threatened against an Indemnitee by reason of or in connection with the events described in clause (a), (b) and (c) as a condition of indemnity hereunder each Indemnitee shall promptly notify the Borrower in writing and the Borrower shall assume the defense thereof, including the employment of counsel satisfactory to such Indemnitee and the payment of all reasonable costs of litigation.  Notwithstanding the preceding sentence, each Indemnitee shall have the right to employ its own counsel and to determine its own defense of such action in any such case, but the fees and expenses of such counsel shall be at the expense of such Indemnitee unless (i) the employment of such counsel shall have been authorized in writing by the Borrower, or (ii) the Borrower, after due notice of the action, shall not have employed counsel satisfactory to such Indemnitee to have charge of such defense, in either of which events the reasonable fees and expenses of counsel for such Indemnitee shall be borne by the Borrower.  The Borrower shall not be liable for any settlement of any such action effected without its consent.  Nothing under this Section 8.12 is intended to limit the Borrower’s payment of the Obligations.

Section 8.13.
Severability.  If any provision of this Agreement shall be held or deemed to be or shall, in fact, be invalid, inoperative or unenforceable as applied in any particular case in any jurisdiction or jurisdictions, or in all jurisdictions because it conflicts with any provisions of any constitution, statute, rule of public policy, or any other reason, such circumstances shall not have the effect of rendering the provision in question invalid, inoperative or unenforceable in any other case or circumstance, or of rendering any other provision or provisions of this Agreement invalid, inoperative or unenforceable to any extent whatever.


Section 8.14.
Section Headings.  Section headings have been inserted in this Agreement as a matter of convenience of reference only, and it is agreed that such section headings are not a part of this Agreement and will not be used in the interpretation of any provisions of this Agreement.


Section 8.15.
Counterparts.  This Agreement may be executed in several counterparts each of which shall be regarded as an original (with the same effect as if the signatures thereto and hereto were upon the same document) and all of which shall constitute one and the same document.


Section 8.16.
Electronic Signatures.  The parties agree that the electronic signature of a party to this Agreement shall be as valid as an original signature of such party and shall be effective to bind such party to this Agreement.  The parties agree that any electronically signed document (including this Agreement) shall be deemed (i) to be “written” or “in writing,” (ii) to have been signed and (iii) to constitute a record established and maintained in the ordinary course of business and an original written record when printed from electronic files.  Such paper copies or “printouts,” if introduced as evidence in any judicial, arbitral, mediation or administrative proceeding, will be admissible as between the parties to the same extent and under the same conditions as other original business records created and maintained in documentary form.  Neither party shall contest the admissibility of true and accurate copies of electronically signed documents on the basis of the best evidence rule or as not satisfying the business records exception to the hearsay rule.  For purposes hereof, “electronic signature” means a manually signed original signature that is then transmitted by electronic means; “transmitted by electronic means” means sent in the form of a facsimile or sent via the internet as a “pdf” (portable document format) or other replicating image attached to an e mail message; and, “electronically signed document” means a document transmitted by electronic means and containing, or to which there is affixed, an electronic signature.
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If you agree with the foregoing, please sign the enclosed counterpart of this Agreement and return it to U.S. Bank.  This Agreement shall become a binding agreement among you and U.S. Bank when this Agreement shall have been signed by or on behalf of each of the parties hereto.

Respectfully submitted,

U.S. Bank National Association
By



Name:



Title:


Date:  September __, 2011
Acceptance

Accepted at 12:00 Noon (Pacific Time) this ___ day of September, 2011
King County, Washington
By


Name:


Title:


Annex I
Form of Compliance Certificate

This Compliance Certificate is furnished to U.S. Bank National Association (the “Bank”), pursuant to that certain Bondholder’s Agreement dated September __, 2011 (the “Agreement”), between King County, Washington (the “Borrower”) and the Bank.  Unless otherwise defined herein, the terms used in this certificate have the meanings ascribed thereto in the Agreement.

The Undersigned hereby certifies that:

1.
I am the duly appointed _____________________________________ of the Borrower;


2.
I have reviewed the terms of the Agreement and I have made, or have caused to be made under my supervision, a detailed review of the transactions and conditions of the Borrower during the accounting period covered by the attached financial statements;


3.
The examinations described in paragraph 2 did not disclose, and I have no knowledge of, the existence of any condition or the occurrence of any event which constitutes a Default or an Event of Default during or at the end of the accounting period covered by the attached financial statements or as of the date of this Certificate, except as set forth below;

4.
The representations and warranties of the Borrower contained in the Agreement are true, complete and correct as of the date of this certificate, as if made on the date of this certificate; and


5.
The Borrower is in compliance with the terms and provisions of the Ordinance. 
Described below are the exceptions, if any, to paragraph 3 by listing, in detail, the nature of the condition or event, the period during which it has existed and the action which the Borrower has taken, is taking, or proposes to take with respect to each such condition or event:

______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________

The foregoing certifications and the financial statements delivered with this certificate in support hereof, are made and delivered this _________ day of _______________, 20__.

King County, Washington
By



Name:



Title:
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