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SUBJECT
Update on the Arena Proposal and related agreements among King County, The City of Seattle and ArenaCo.

On September 13, 2012 the Seattle City Council’s Government Performance and Finance (GPF) Committee voted to pass version 2 of Seattle Council Bill 117480.  This legislation amended the arena-related agreements authorized by the King County Council on July 30, 2012 (Ordinance 17395).  The full Seattle City Council is expected to vote on the legislation passed by the GPF Committee on September 24, 2012.

Today’s briefing generally describes the proposal adopted by the Seattle GPF Committee and how the recent proposal differs from what the King County Council adopted in July.  The briefing also identifies issues and policy implications for King County that arise as a result of the Seattle City Council’s proposal. 

The policy and legal analysis of the current proposal is ongoing and will be presented in upcoming meetings of the Budget and Fiscal Management Committee.

BACKGROUND

A comprehensive review of background information related to the arena proposal put forward by the King County Executive, the Mayor of Seattle and Mr. Chris Hansen in May of 2012 has been provided in previous staff reports - this material is available online and upon request.  

At the September 13, 2012 meeting of the Seattle City Council’s GPF Committee, Seattle City Council central staff presented a summary memorandum describing the revised agreements.  This memorandum was prepared by Dan Eder, Rebecca Herzfeld, and Ben Noble and is included as Attachment #1 to this staff report.  Highlights from that report, and from the version of the agreements authorized by the GPF Committee, are listed below.  (Items are presented here in an abbreviated format for discussion purposes - there are many associated details that can be provided upon request or to further discussion on issues of concern to Councilmembers)
1. Additional funding is proposed in order to support a Key Arena Fund (up to $7M) and a SODO Transportation Infrastructure Fund ($40M).

2. Changes in Public Financing Contribution levels - under the ‘NBA-only’ scenario the maximum amount of public financing is increased to $145M from $120M.

3. Guarantees by ArenaCo to buy the facility and/or land from the governments under specified conditions at the request of the government.  This mechanism, often referred to as a “put” situation, is in effect in 3 separate places in the agreements.  Likewise, a “call” mechanism has been added to allow ArenaCo the option to purchase the land and facility from the government under certain conditions.  A “demolition put” has also been built into the agreements.

4. A “personal guaranty’” is included to cover debt-service payments under certain conditions

5. Several changes have been made to the financial structure of the agreements including: security reserves and debt service coverage changes; base rent reduction; provisions addressing capitalized debt service amounts; contributions to city-county capital account changes; changes to operating reserves; creation of an intercreditor agreement.

6. Changes have been made to the Economic Impacts Analysis report required by the King County Council.

7. Changes have been made to requirements for ArenaCo to participate in funding pedestrian-related improvements near the proposed arena.

8. The contribution by King County under an ‘NBA only’ scenario is increased by as much as $16M

9. Changes have been made to King County’s indemnification language.

The Seattle City Council used the agreements authorized by the King County Council as their baseline document in their negotiations with Mr. Hansen.  As such the changes described above represent modifications to the version of the agreements last seen by the King County Council.

One aspect of the Seattle City Council’s proposal that received considerable attention related to the project’s environmental review.  As reported by the Seattle Times on September 10, 2012   “The agreement ... requires a state environmental review and an assessment of alternate sites before final legal documents are signed”.  It is worth noting that - although the Seattle City Council added specificity to some aspects of the environmental permitting issues - the requirement for completion of a full environmental impact statement and economic analysis including alternatives analysis, as well as completion of comprehensive review under the State Environmental Policy Act (SEPA) before public funding, were among the changes implemented by the King County Council when it approved the agreements in July.  

ISSUES AND IMPLICATIONS FOR KING COUNTY
Increased King County Financial contribution 

Likely the most salient issue for the King County Council’s consideration related to the agreement changes is the expectation of increased financial contribution from King County under an “NBA-only” arrangement.  Under the current agreements King County would be required to provide an increased amount of funding for the project (beyond amounts considered in the County-adopted agreements) between $0 and $16M in addition to the up to $5M contemplated in the agreements passed by the County Council in July.  This money would go into the newly envisioned SODO Transportation fund.  The exact amount of King County’s total increased contribution is dependent upon tax revenues generated by interim play at Key Arena and at the new arena prior to the Second Installment – these figures can only be roughly projected at the current time.  There appears to be a conflict in the language describing this new arrangement that could affect the government contribution amounts – King County Council and Seattle Council staff are investigating this issue and will provide more details at the next meeting.
SODO Transportation Fund Management

The revised agreements detail the creation of the SODO Transportation Fund and the general outlines as to how the money will be spent.  The fund is intended to support projects outside of “any project-specific transportation infrastructure mitigation required through the permitting and SEPA process for the Project”.  Additionally, the revised agreements specify that “Further details related to the oversight and governance structure of the SODO Transportation Infrastructure Fund shall be delineated by future City ordinance” [emphasis added].

Changes to Indemnification Language

The King County Council incorporated indemnification language into the County-adopted agreements that provided broad securities and protections for the County against expenses related to Initiative 91.  The City Council amended this language and legal review of the issue is ongoing.

Base Rent Reduction

The Base Rent obligation for ArenaCo has been lowered in the current version of the agreements from $2M to $1M.  As councilmembers will recall, a difference has always existed between expected arena tax revenues projections.  The City of Seattle’s budget office projected lower arena tax revenues than Mr. Hansen.  The Seattle budget office calculated that the Base Rent amount of $2M would be below the amount of money from ArenaCo needed to cover the debt-obligation of the governments.  The concept of “Additional Rent” was added to ensure that ArenaCo was contractually obligated to cover any difference between $2M and the debt coverage amount.  Since the base rent amount is now proposed at the lower amount of $1M, the “additional rent” becomes that much more important.  The Seattle City Council’s newly-created financial protections likely help to better securitize the governments’ ability to collect that “additional rent”.

The Base Rent reduction (along with other modifications) do create conditions under which the governments likely have less chance of using higher-than-anticipated revenues to retire the debt early, rather those revenues would more likely go into capital accounts that would allow ArenaCo to spend the additional revenues on the facility.  The Seattle City Council discussed this situation in their September 13 GPF committee meeting and acknowledged the policy decision.

Affected King County Councilmember Initiatives

Changes were made to the Economic Impact Analysis that was developed by Councilmember Ferguson.  The Seattle City Council proposal also makes changes to the requirement that ArenaCo participate in funding pedestrian improvements near the arena - this requirement was developed and incorporated into the County Council version of the agreements by Budget and Fiscal Management Committee Chair McDermott.

Key Arena 

A number of changes were made to the agreements that pertain to Key Arena.  The most significant of which is the creation of a “Key Arena Fund”.  The Seattle City Council  proposal captures the projected incremental tax revenues associated with an NBA team temporarily playing at Key Arena  These revenues are initially sent into a fund supporting Key Arena (up to $7M).

SEPA

County Councilmembers may wish to incorporate language into the agreements (likely the interlocal agreement) regarding the County’s role in the SEPA process

Other Provisions

· $150K “carve-out” for Key Arena expenses
· Non-relocation requirements added for NHL team.
· Broadened Parent Guaranty
· Personal Guaranty Section added
· Put/Call/Demo Put provisions added
· Changes to required coverage ratios
· Additional third-party financial review opportunities added
· Land Use protections for Port and Industrial Areas section added
· “Arena Lease” changed to “Arena Use Agreement” throughout documents
Legal Issues

Legal review by the Council’s legal counsel and the Prosecuting Attorney’s Office are ongoing.

NEXT STEPS
As noted previously, the Seattle City Council is expected to act on their revised agreement at a meeting of the full Council on September 24th, 2012.

Council staff will continue analysis of the agreements, which may yet be revised by the City Council.  Further development of policy analysis and options will be presented in future committee meetings.

ATTACHMENTS

1. Seattle City Council Central Staff Memo dated September 13, 2012
































































































































































