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	Agenda Item:
	7-10
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	2003-0410; 2003-0411; 2003-0412; 2003-0438    
	Date:
	September 24, 2003


SUBJECT:  

Proposed Ordinance 2003-0410:  AN ORDINANCE approving and adopting the class action settlement agreement negotiated between King County and the plaintiffs in Covey, et al. v King County, and directing the executive to implement the terms of the agreement.

Proposed Ordinance 2003-0411:  AN ORDINANCE approving and adopting four memoranda of agreement negotiated by and between King County and Services Employees International Union, Public Safety Employees, Local 519 ((Non-Commissioned) and (Communications Specialists)); King County Court Protection Guild (Court Protection Security Assistants); and the King County Police Officers Guild representing employees in the King County sheriff’s office and establishing the effective dates of said agreements.

Proposed Ordinance 2003-0412:  AN ORDINANCE making an appropriation of $7,557,500 to the risk abatement fund for the purpose of paying the claims of the class action plaintiff’s, attorney’s fees, and other related costs as stipulated by the Covey settlement.

Proposed Ordinance 2003-0438:  AN ORDINANCE making an appropriation of $62,412 from the sheriff; and to meet the appropriate level of appropriation authority.
SUMMARY:
The 2003 adopted budget for the Sheriff’s Office totaled $96,417,191 and 941 FTEs.  The was an increase over the 2002 adopted budget of over $4.7 million and 23 full time employees.

These four proposed ordinances would resolve a lawsuit against the County which focused on the timely payment of overtime and compensatory time to employees of the Sheriff’s Office and the payment of hourly wages to employees of the Sheriff’s Office paid by a computer program called the MSA (Management Science America) system.  

The first claim involved four deputy sheriffs and one civilian employee on behalf of themselves and a class of similarly situated employees of the Sheriff’s Office.  These Plaintiffs claimed that overtime payments were not paid in a timely fashion in violation of state law.  

The second claim involved the payment of hourly wages to employees of the Sheriff’s Office who are paid under the MSA computer payroll system.  The Plaintiffs covered by this claim allege that they were underpaid in years with more than 2080 workable hours in the year.  This claim is identical to the claim made by the Plaintiffs in the Dupuis litigation.
The parties recently reached a settlement of all the claims made in this class action lawsuit.  
Under the settlement, the Sheriff’s Office agrees to pay $7 million in cash to settle the Plaintiffs’ claims and to implement deadlines for processing and paying overtime and comp time in the future.  The Sheriff’s Office also agrees to adjust working hours for the purposes of paying the MSA hourly employees based on the actual number of work hours in each year.  Eligible employees will receive vacation credits and eligible former employees will receive cash awards in lieu of vacation for alleged underpayments.  

By Proposed Ordinance 2003-0410, the Council would approve the settlement agreement between the Plaintiffs and the County.  Proposed Ordinance 2003-0411 would approve changes to the collective bargaining agreements covering the Plaintiffs to institute procedural changes designed to assure timely payments of overtime or comp time.  Proposed Ordinance 2003-0412 contains the appropriations required to pay for the settlement agreement.  Proposed Ordinance 2003-0438 contains appropriation authority for 2.0 FTEs for the Sheriff’s payroll unit to administer the procedural changes and meet deadlines for paying overtime required by the settlement agreement.
HISTORY
There has been a great deal of attention paid to overtime practices in the Sheriff’s Office since the 1990s.  Between 1993 and 1997, the county settled five lawsuits involving employees of the former Department of Public Safety over issues regarding eligibility and payment of overtime arising before the Sheriff was an independently elected official.  The county paid a total of $1,317,688 to settle these five lawsuits.
In 1996, by amendment to the County Charter, the Sheriff became an independently elected position.  In 1998, the Council requested a management audit of the Sheriff’s Office overtime.  The audit report states that the audit was requested because of the Council’s concern about a supplemental appropriation of $740,500 that was needed to cover variances in the Sheriff’s Office current expense budget during 1998, and indications from the Sheriff that he would need an increase in his budget for 1999 in order to meet anticipated overtime expenditures.  
Committee staff researched council legislative records and found supplemental appropriations requests from the Sheriff’s Office between 1999 and 2002 for overtime costs totaling $4,535,998.  Of this amount, $2,005,831 involved overtime in connection with specific incidences or issues (for example, $1.3 million involved overtime in connection with the World Trade Organization riots in 2000).  The remaining $2,530,167 involved use of overtime that was not specific to a particular incident or cause.
The management audit of the Sheriff’s Office overtime was completed and the audit report (Report No. 2000-02) was issued on August 9, 2000.  The audit found that overtime use in the Sheriff’s Office had been increasing even though workload indicators (such as dispatched calls for service, crime rates, and population served) had been decreasing over the same time period.  The audit also found that the Sheriff’s Office did not have policies or guidance in place to manage overtime.  The audit recommended that the Sheriff’s Office develop procedures to manage and control the use of overtime and comp time.  The audit recommended that the Sheriff’s Office collect data that provides a full understanding of the reasons for overtime and comp time use, and “implement controls to effectively manage overtime and comp time.”
The Sheriff’s Office concurred with the auditor’s recommendation that procedures to monitor and manage overtime and comp time should be implemented.  In his proposal for 2001, the Sheriff requested an increase in his budget of $6,981,296 over the 2000 adopted budget.  Of this increase, $900,702 was for overtime and for implementing organizational and management changes to control overtime.  There was no request for additional FTEs to work on this task in the 2001 proposed budget.
The Council adopted the requested increases, include the $900,702 for overtime, but adopted the following proviso:
“PROVIDED THAT:
$450,000 shall not be expended or encumbered until the King county sheriff’s office submits and the council approves by motion a workplan for managing overtime.  The plan shall include a description of sheriff’s plans to monitor and manage overtime, manage deputy vacancies, expand overtime reporting, develop an appropriate relief factor for the sheriff’s staffing model, and show how overtime will be tracked.  The report must be submitted by April 1, 2001, …”

In May, 2001, the Sheriff submitted his work plan for implementing changes to the payroll and overtime tracking systems designed to implement management controls on overtime and comp time usage.  The plan called for adapting an existing computer program in the Sheriff’s Office (the IRIS computer program) to allow field officers to input their requests for overtime electronically.  The plan required Captains to review the use of overtime by the employees they supervise once every week.  The plan called for management accountability for the use and control of overtime and comp time.

In March, 2002, a lawsuit was filed by five Sheriff’s Office employees alleging that overtime payments were not made in a timely fashion and the delay in payment for overtime violated state law. 

In response to the lawsuit, a workgroup was formed consisting of the County’s internal auditor, a full time employee and a term limited temporary employee from the county’s payroll office and a captain from the Sheriff’s Office.  The workgroup met over the course of a year to identify and document the current processes in the Sheriff’s Office for collecting information and approving overtime and comp time.

After the workgroup had finished documenting and identifying bottlenecks with the current process, the Sheriff’s Office hired the term limited temporary employee on a temporary basis to help the Sheriff’s Office put together a strategy for refining the process and automating the Sheriff’s Office payroll system.  The work of the TLT employee is complete and the TLT employee is no longer working at the Sheriff’s Office.  Internal staff in the Sheriff’s Office is working to implement the strategy.

Council staff requested detailed information concerning the time spent by the members of this work group and the cost of convening the work group.  Executive staff advised that the group was convened in early March 2002 to evaluate overtime processing in anticipation of litigation.  The costs of this work were not separately tracked and Executive staff could not provide detailed information about the time and cost of the evaluation.  Council staff is continuing to obtain information about the cost of the Executive staff employee time devoted to resolving delays in payment of overtime by the Sheriff’s Office.
LAWSUIT BACKGROUND
The settlement agreement that is the subject of these four proposed ordinances was the result of a class action lawsuit filed by employees at the Sheriff’s Office.  The lawsuit alleged that overtime payments for Sheriff’s Office employees were not paid promptly in violation of state law.  State and federal law provide parameters for the timely payment wages, including overtime, holiday and compensatory time.  These parameters must be met unless covered employees agree to an alternative process and timeline for wage and overtime payments.

This lawsuit later included claims that hourly employees paid under the MSA system were not paid for all of the hours they worked in years with more than 2080 workable hours.  This second claim is identical to the claims brought by the Dupuis Plaintiffs.
The lawsuit was filed on March 18, 2002.  The Plaintiffs’ lawsuit is based on wage and overtime claims arising between 1997 and the date of the settlement.  Any claims arising prior to 1997 are barred by the Statute of Limitations, and employees would not be able to sustain a lawsuit on any claim arising before 1997.

The parties reached a tentative settlement agreement at mediation on March 21, 2003.  For purposes of the settlement, the parties agreed that all hourly Sheriff’s Office employees are mandatory class members in the lawsuit.  This means that individual members of the class cannot seek separate redress on their own.  Once the settlement is final, it will cover all hourly employees in the Sheriff’s Office.

The settlement agreement was signed on June 19, 2003.  On July 22, 2003, the Superior Court denied the parties’ motion to preliminarily approve the settlement agreement and indicated that the agreement needed to be revised to provide that plaintiff’s counsel petition the Court for their attorneys’ fees to be paid from the settlement fund.  The agreement was revised accordingly and signed on August 4, 2003.  

The court hearing regarding preliminary approval of the revised agreement was held on August 22, 2003, at which time the court indicated its preliminary approval of the agreement, ordered that notice be provided to the class members and set the date for final approval of the agreement for October 17, 2003.

ANALYSIS
SETTLEMENT AGREEMENT (2003-0410)

Proposed Ordinance 2003-0410 would approve the settlement agreement reached between the class action Plaintiffs and the County in this case.  
Components of the Settlement Agreement:  The settlement agreement contains both retrospective and prospective elements.  The retrospective element of the settlement provides awards to Plaintiffs for past claims.  These retrospective components of the settlement agreement include:

· Distribution of $7 million in cash from CX funds for past claims for overtime and compensatory time:  Each of the five named Plaintiffs in this class action lawsuit will receive $10,000 for their participating as class representatives.  An award of Plaintiffs’ attorneys’ fees and costs will be approved by the Superior Court and will be paid from the $7 million settlement amount.  The balance remaining after payment to the named Plaintiffs and their attorneys will be distributed to individual class members on a pro rata basis to be determined by the Plaintiffs’ lawyers.  
· Vacation credit or cash award for vacation time for past claims concerning hours worked in a year:  

1. Current employees will get vacation credits up to four days.  Eligible current employees with a 35 hour standard work week will receive a one-time addition of 3.5 hours added to their vacation leave for each period they were employed on the following dates:  June 30, 1999; December 31, 1999; June 30, 2000; December 31, 2000; June 30, 2001; December 31, 2001; June 30, 2002; and December 31, 2002.  Current employees with a 40 hour standard work week will receive a similar one-time addition of 4.0 hours to their vacation leave account for each of the same periods.  Part time employees will receive prorated vacation credit consistent with their normal work schedule.  The maximum amount of vacation credit any employee may receive is four days.

2. Employees who get vacation credits under this agreement and have already reached their maximum vacation accrual amount will have the maximum accrual amount raised by the amount of vacation credit they receive for a period of three years following the date the credit is added to their vacation balance.  The increase in maximum vacation accrual would be allowed under K.C.C. 3.12.190(2)(E) for “reasons as may be in the best interest of the county.”  In this case, the Executive asserts that this settlement is in the best interest of the county.

3. Eligible former employees will receive case awards in lieu of vacation credits.  Initially their eligible vacation credits will be determined based on the above formula and then multiplied by their hourly rate in effect at the time of their separation from County employment.

4. Employees who worked in positions that were not eligible for leave benefits on the dates listed above do not receive any vacation credit or payment.

The prospective components in the settlement are designed to correct any problems with paying overtime or comp time in a timely manner and to correct payroll accounting to reflect the correct amount of time each hourly employee earns in each year.  These prospective components include:
· Changes in the MSA payroll process:  Starting in 2003, the payroll for MSA system hourly employees will be adjusted each year to reflect the correct amount of hours in the working year.  Employees’ bimonthly paychecks will include the correct amount of time for these workers.

· Changes in payroll processing and payment practices in the Sheriff’s Office to address timely payment of overtime and comp time:  This part of the settlement would adopt and implement a timeline and process for paying wages and overtime payments to which the Sheriff’s Office employees agree.  Based on the agreement of the covered employees, the process would meet timeline required by state and federal law.

The adopted new process states that within 30 days of the effective date of the appropriations ordinance covering the settlement agreement, changes will be made in the payroll processing and practices in the Sheriff’s Office.  These changes include:

1. Implementation of time deadlines that require that employees who work overtime and holiday hours between the 1st and 15th of the month shall be paid no later than the first pay period of the following month.  If the employee works overtime or holiday hours between the 16th and the end of the month, the employee must be paid no later than the 2nd pay date of the following month.  This timeline does not apply if there is a bona fide dispute over the claimed pay.
2. Requirement of only one signature to approve overtime pay, comp time or holiday pay.

3. Development of a payroll complaint process to quickly investigate and resolve employee complaints concerning the amount or timeliness of wage payments.  The Sheriff will designate one employee to be responsible for receiving any complaints, investigating and resolving the complaints if possible, and responding to the complaining employee within 10 business days of receiving the complaint.  If the employee does not agree with the resolution of her or his complaint, the employee may submit the issue to a newly created Payroll Review Board, whose membership will be determined by the Sheriff’s Office and the appropriate unions.  If either the Sheriff’s Office or the Payroll Review Board find that the employee’s pay was not timely, the employee will be awarded one hour of straight time pay for each incident of late payment up to a total maximum amount equal to the underlying pay at issue.
To make sure that these deadlines for processing overtime are met, the Sheriff’s Office has adapted the IRIS database to handle overtime requests electronically rather by paper.  The Sheriff’s Office has instituted policies that require employees to enter overtime requests into the Sheriff’s Office “IRIS-OT” database within 24 hours of working overtime.  Each Supervisor is required to check the IRIS-OT every day and immediately process any overtime requests from the day before.  Overtime requests and approvals are forwarded to the Sheriff’s Office payroll office electronically.  Once a week, captains are required to review overtime usage by the employees they supervise.
Once requests for overtime are approved, these requests must be printed to paper and forward to the Sheriff’s Office payroll unit.  The payroll unit manually completes a number of tasks including coding, verifying hours, and entering the data into the county’s time and attendance system (POL).  The most time consuming part of the payroll unit work is determining the appropriate pay rates for Sheriff’s Office employees based on existing Collective Bargaining Agreements.  The POL system interfaces with the county MSA payroll system.  When the payroll is verified at the Sheriff’s Office, it is transmitted to the County’s central payroll system for final verification and issuance of paychecks.
Sheriff’s Office staff has stated that the intent of the Sheriff is to automate the payroll unit work in the coming years.  In addition, there remain about 275 Sheriff’s Office employees who do not have access to the IRIS-OT system to enter their overtime requests.  The majority of these employees are non-commissioned personnel who work in the Communications Center and AFIS/finger printing sections.  The Sheriff’s Office estimates these employees will be submitting their overtime requests electronically sometime in 2004. 
Until the automation is complete, it appears that the risk remains that delays could occur due to manual handling of payroll records.  Under the settlement agreement, employees would not be able to file grievances for delays, but could get paid for each occurrence of delay.  This means that the financial cost of the settlement agreement could be higher than the $7 million in cash that the County agrees to pay for past problems with delayed overtime.  On the other hand, should the lawsuit go forward and the court find that the Sheriff’s Office payroll practices violated state or federal law, the cost to the County could be much higher.
Finality of Settlement Agreement:  Under its terms, the settlement agreement will not be final until the Council enacts an appropriations ordinance appropriating the funds required to implement the terms of the agreement and the agreement is approved by the Superior Court.  

The members of the class have the right to object to the settlement and have their objections considered before the Superior Court approves the settlement.  The date for the Superior Court to hear any objections and render a final approval for the settlement is scheduled for October 17, 2003.  Should there be any objections which are heard but overruled by the Superior Court, the objecting class members have 30 days to request a discretionary appeal of the Superior Court’s decision.  

Under these conditions, the very earliest that the settlement agreement could be considered a final agreement is November 17th, 30 days after the Superior Court approves it.  The Council is being asked to appropriate funds to begin implementation of an agreement that is not yet final.  The risk is that the County will spend money to begin implementation of the agreement and that either the Superior Court will not approve the agreement or that a class member will object and succeed in holding up or defeating the settlement agreement.  This would result in expenditures of County funds, some of which will come from the current expense fund, to carry out implementation actions that could change.

Timelines for Approving and Implementing the Settlement Agreement:  The Executive and Sheriff are concerned about any delays in implementing the agreements because of tight timelines in the settlement agreement for implementing its terms.  The terms of the settlement agreement also provide for a very tight timeline for Council approval the settlement.  The timeline in the agreement is:

· Executive Transmittal of Appropriations Ordinance:  Ten business days after the Superior Court approves the settlement agreement, the Executive must transmit legislation to the Council for appropriations to pay for implementing the settlement agreement.  The earliest that this deadline would happen is October 31, 2003.  Even though the deadline for doing so had not arrived, the Executive transmitted the proposed appropriations ordinance on August 28, 2003.  
· Council Approval of Appropriations Ordinance:  The Council has 60 days from the date the Executive transmits a proposed appropriations ordinance to “enact” appropriations to pay for implementing the settlement agreement.  If the Council does not meet this deadline, the Plaintiffs have the option to revoke the settlement and continue their action in court.  
It is unclear from the wording of the settlement agreement whether the Plaintiffs’ right to revoke the agreement arising after the Council approves an appropriation ordinance or when an appropriations ordinance is “enacted.”  If it is the former, the Council would have to pass an appropriations ordinance by its October 27th meeting.  If it is the latter, the Council would have to pass an appropriations ordinance by its October 13th meeting and the Executive would have to sign the ordinance the same day in order for ten days to pass for final enactment.  Alternatively, the Council would have to pass an emergency appropriations ordinance to shorten the ten days before enactment.

In any event, should the Council choose not to approve an appropriations ordinance within the 60 day timeframe required by the settlement agreement, this will not void the agreement.  Rather, it will give the Plaintiffs’ the option to walk away from the agreement if they choose.

· Executive Implementation of the Terms of the Settlement Agreement:  The Executive has to pay $7 million to the Plaintiffs and distribute vacation credits or cash in lieu of vacation within 60 days of the Superior Court final approval of the settlement agreement or within 30 days of the effective date of an appropriations ordinance or within receiving 60 days of receiving information from Plaintiffs’ attorneys about distribution of the funds, whichever is later.  It appears that neither the Sheriff nor the Executive need any additional staffing to implement the $7 million cash award portion of the Covey settlement agreement. The Executive needs only pay the cash to the Plaintiffs’ attorneys, who are responsible for cash payments to the Plaintiffs. 
The settlement agreement includes implementing a new process for dealing with employee complaints and the Sheriff’s Office is concerned that current staffing levels will not allow the payroll unit to implement the new process or to meet the agreed deadlines for paying overtime and comp time in the future.  The Sheriff has requested 2.0 FTEs for the payroll unit by a separate ordinance (see below).  
To implement the vacation credit and cash payments in lieu of vacation credit, the Executive is requesting appropriations which he states will enable his staff to prepare for making required distributions under the settlement.  The Executive proposed to hire 6.0 term limited temporary employees to perform the payroll review for both the Dupuis and Covey employees.  The total cost for the TLTs is estimated at $304,000.  The TLTs would work in Finance and the cost would be spread between the Executive ($244,000) and the Sheriff’s Office ($60,000).

The Executive is concerned that if they cannot start payroll review immediately to make vacation credits and payments, they will be unable to meet the deadlines for executive implementation of the settlement and that the implementation would not take place until early 2004 when payroll staff is already busy with cost of living adjustments and issuance of W-2 forms.  However, it is unclear when the settlement will be final, so the deadlines may be later in the year than the Executive currently anticipates.

COLLECTIVE BARGAINING AGREEMENT AMENDMENTS (2003-0411)
Proposed Ordinance 2003-0411 would approve three Memoranda of Agreement (MOAs) between the county and the unions representing the employees covered by the settlement agreement.  

The Memoranda of Agreement amend the current collective bargaining agreements to include the new process for resolving disputes about the timing of overtime, comp time and holiday pay.  The labor unions have agreed that the deadlines instituted by the Sheriff’s Office in compliance with the settlement agreement are fair and reasonable.  Agreement by the unions, and the employees they cover, means that the deadlines set out in the settlement will comply with state and federal law.  The unions also agree to the payroll review process as set out in the settlement agreement.  They agree that the payroll review process is separate from and will not be subject to the grievance process outline in the collective bargaining agreements covered the covered employees.  The MOAs do not include any reference to resolution of the payment of hourly employees under the MSA system.  
All three Memoranda of Agreement are contingent upon the ratification of the agreement by the council, and upon approval by the Council and the Superior Court of the settlement agreement in the Covey litigation.
Alternatives:
The Council has been presented with a policy decision to approve appropriations totaling over $7.5 million to fund implementation of an agreement intended to settle a lawsuit when the settlement is not final.  Alternatives the Committee may want to consider are:

1. Recommend Council Approval of the Settlement Agreement, Fee Agreement and Appropriations Ordinance as transmitted.

	Pros
	Cons

	· The County will meet the deadlines contained in the settlement agreement and the Plaintiffs will be unable to use the deadlines to walk away from the agreement.

· The Executive and the Sheriff’s Office would get additional resources to prepare for quick implementation of the settlement agreement.

· The administrative burden on County payroll and finance staff may be decreased if implementing the settlement agreement occurs in January, when workload regularly increases for purposes of cost of living adjustments and W-2 distribution.


	· Until the settlement agreement and fee agreement are final, there is a risk that the terms and conditions could change or that the settlement may go away altogether and the parties will be back in litigation.  The risk if the Council approves appropriations for implementing the agreement is that money may be spent on actions that may not be appropriate or are changed.

· The members of the class in this class action could successfully object to the settlement agreement, and appropriations would have already been approved and funds spent.

· The Council would have to act on the appropriations ordinance before questions concerning the staffing and financial impact of the settlement are resolved.


2. Postpone consideration of the settlement agreement, fee agreement and appropriations ordinance until after the Superior Court enters its order approving the settlement and attorneys’ fees.

	Pros
	Cons

	· The actual terms of the settlement will be final and the County will be certain of its financial responsibility under the agreement before spending any money.

· The Council would not have to act on the appropriations ordinance before questions concerning the staffing and financial impact of the settlement are resolved.
· The actual deadline for the Executive to transmit the appropriations ordinance is not until ten business days after the Superior Court enters its decision finally approving the settlement.  This could potentially give the Council until December 31, 2003 to make a decision on the appropriations legislation.
	· The Superior Court may believe that County action is not complete until the Council agrees and the Court may not want to approve the settlement agreement if the Council has not approved it.  

· If the Council postpones its decision, it risks having the Plaintiffs walk away from the settlement and the concurrent risks of going back to court.

· The Council would still have to act on the appropriations legislation by the end of the year.  With deliberations on the 2004 budget, Council consideration would likely have to wait until December.


3. Recommend passing the legislation approving the settlement agreement, fee agreement and appropriations, and including a proviso to prohibit any expenditure or encumbrance of the appropriations until 30 days after the Superior Court’s final order approving the settlement agreement.

	Pros
	Cons

	· The actual terms of the settlement will be final and the County will be certain of its financial responsibility under the agreement before spending any money.
· The deadlines in the settlement agreement arguably would be met because the Council would have approved an appropriations ordinance (even though appropriation authority would be constrained), so there would be no basis for the Plaintiffs to revoke the settlement agreement based on the Council’s actions.
	· The Council would have to act on the appropriations ordinance before questions concerning the staffing and financial impact of the settlement are resolved.
· The Executive and Sheriff’s Office would be unable to spend any appropriations to hire temporary staff or otherwise gear up to start the administrative work to prepare for implementing the settlement.  The work would have to be done within current resources.


APPROPRIATION (2003-0412)

Proposed Ordinance 2003-0412 would appropriate $7,557,500 for the risk abatement fund to pay for the cash awards and administration of the settlement agreement.  

Expenditures:  This amount covers the $7 million for payments to class members and the Plaintiffs’ attorneys, an estimated $134,000 in cash awards in lieu of vacation credits and $423,500 in settlement administration costs.  Settlement costs are estimated as follows:
	Expenditures
	

	Settlement Administration Expenditures
	

	51120 Temporary Employees
	$60,000

	53230 Advertising
	 3,000

	53220 Postage
	1,000

	53890 Mailing Service
	1,500

	53806 Printing
	1,000

	56720 Furniture
	3,000

	56740 EDP Equipment
	1,000

	55331 Long Term Lease (Space)
	3,000

	53210 Telephone
	2,000

	59999 Contingency Reserve
	40,000

	51330 Retirement 
	8,000

	51321 Unemployment withholding
	10,000

	55150 Prosecuting Attorney
	290,000

	Total Settlement Administration
	423,500

	
	

	51173 Lawsuit Cash Settlement
	7,134,000

	
	

	TOTAL EXPENDITURES
	$7,557,500


The largest expenditure under this settlement is the $7 million cash payment to be distributed to the Plaintiffs for untimely overtime pay and compensatory time.  The Plaintiffs’ attorneys are responsible for determining who is entitled to what share of the $7 million cash settlement, so this appropriation request does not include administrative support for distribution of this part of the settlement.
The request also seeks appropriation authority for a range of administrative expenditures that will provide resources to determine which Sheriff’s Office MSA hourly employees are entitled to vacation credits and which are entitled to cash awards.   The expenditure for temporary help is to pay part of the cost of 5.0 term limited temporary employees in Finance to complete a review the payroll records to identify the hourly employees who are eligible for vacation credit or cash awards in lieu of vacation credits.  None of these TLT employees work directly for the Sheriff’s Office.  
The Sheriff’s Office share of the costs was determined by an estimate of the portion of the employees eligible for vacation credits or cash in lieu of vacation credit as compared to the total number of County employees entitled to this award.  The Sheriff’s Office estimates that 1,250 employees will be identified by the payroll review as being eligible for vacation credit or cash payments in lieu of vacation credit.  This compares to the estimate of 48,640 executive branch hourly employees who will be eligible for vacation credit or cash payments.  The Sheriff’s Office estimates constitute 16% of the total number of hourly employees who may be eligible under the settlement agreement.  In this appropriation request, the Sheriff’s Office has agreed to bear about 20% of the cost.

The appropriation request seeks appropriation for $290,000 for the Prosecuting Attorney.  The request is to reimburse the Prosecuting Attorney’s office for legal services rendered to the on the Covey lawsuit and to provide advice as requested in the future during implementation of the settlement. 
In staff-to-staff conversations, the Prosecuting Attorney’s Office confirmed that there is no need for additional appropriation for this litigation.  The services provided by the Prosecuting Attorney’s Office are already budgeted in the PAO’s current appropriations.  Rather, the Executive is seeking to recoup CX fund appropriations and spread them between the funds impacted by this litigation.  An amendment will be required to change the language of the appropriations ordinance as transmitted (see alternatives below).  
Revenues:  The Current Expense fund will bear 95% of the expenditures required to pay for this settlement.  The Criminal Justice fund will pay 1% and the AFIS fund will pay 4%.  
	Revenues 
	

	Current Expense Fund
	$7,152,000

	Criminal Justice Fund
	100,000

	AFIS Fund
	305,500

	Total
	$7,557,500


Alternatives:
1. The Committee could amend the proposed appropriation to correct the language for appropriations covering the Prosecuting Attorney expenditures and recommend that the Council pass the amended legislation.  
	Pros
	Cons

	· Approving the appropriations would meet the time limits discussed above.

· The Prosecuting Attorney expenditures would not increase the overall budget but would be absorbed within overhead charges to the departments.
	· Money would be appropriated and funds expended before the settlement is final (as discussed above).


2. The Committee could postpone action on the appropriations legislation in order to fully resolve the issues concerning the underlying settlement agreement and any problems with the proposed appropriation ordinance itself.  The pros and cons of this alternative are discussed above.

3. The Committee could amend the proposed ordinance and include a proviso on expenditure of the funds.  The proviso could include language to prohibit spending or encumbering the appropriated funds until the settlement agreement and fee agreement are final.  The pros and cons of this alternative are discussed above.

ADDITION OF 2.0 FTES TO THE SHERIFF’S OFFICE (2003-0438 )
Proposed Ordinance 2003-0438 would provide $61,412 and 2.0 payroll FTEs to the Sheriff’s Office.  The Sheriff’s Office is seeking additional staff to administer payroll because of the increasing complexity of labor contracts, new requirements (specifically time deadlines) from the Covey lawsuit and to handle increased workload over the past eleven years.  The Sheriff believes that additional FTEs are essential in order to implement the terms of the settlement agreement and to assure that time deadlines included in the agreement are met.    The Sheriff’s Office also believes that meeting these deadlines is essential to paying overtime and wage payments in a timely manner as required by law.
This funding request was originally included in the third quarter omnibus ordinance (2003-0387), but was transmitted as a stand alone ordinance at the request of the Council. 
Of the $61,412 request, $21,494 is revenue backed by contract cities as part of the allocation.  The remaining $39,918 is proposed from Current Expense (CX) fund balance.  Although the Covey settlement agreement does not specifically require additional FTEs to be hired, the terms of the settlement agreement include deadlines for processing requests for overtime and comp time and require the authorized employee/Payroll Review Board process for employee complaints.

The Sheriff’s Office provided the following information concerning the increase in FTEs in the Sheriff’s Office without any increase in FTEs handling payroll:

	Year
	Agency FTE
	Payroll Staff

	1989
	576
	3

	1990
	584
	3

	1991
	626
	3

	1992
	871
	3

	1993
	870
	3

	1994
	870
	3

	1995
	879
	3

	1996
	912
	3

	1997
	887
	3

	1998
	1000
	3

	1999
	1066
	3

	2000
	1045
	3

	2001
	1066
	3

	2002
	1083
	3

	2003
	1087
	4


This constitutes close to a 90% increase in overall staffing at the Sheriff’s Office since 1989 with an increase in payroll unit staff of only one position in the same period.  

The Sheriff seeks the first FTE position to assist in processing overtime payments.  The Sheriff’s Office seeks the second FTE to support the general payroll processing function and to serve as the “authorized employee” provided for in the settlement agreement to investigate and resolve employee complaints about the amount or timeliness of overtime, holiday and compensatory time.  The Sheriff’s Office states that a new FTE is required to serve this function because the workload in the payroll unit will not allow current payroll unit employees to do this work.

The question remains about how much workload the “authorized employee” will have if the policy directives and deadlines are designed to solve any problems with timeliness of overtime pay.  If all of the payroll paperwork will be automated in the near future and the 275 employees who are currently not on the IRIS system are online by 2004, the question arises as to whether the “authorized employee” scope of work is an ongoing one requiring an FTE or a time-limited one better served by a term limited temporary position.  

During staff discussions in preparation of the omnibus ordinance, it was determined that only 0.5 FTE would be needed to provide for payroll processing in the final quarter of this year.  Sheriff’s Office staff have advised that the Sheriff’s budget could potentially absorb the 0.5 FTE for the last quarter of this year, but that the budget could not absorb the funds to pay for the 0.5 FTE.  The request for 2.0 FTEs for the Sheriff’s Office payroll unit should be and is anticipated to be proposed in the 2004 proposed budget.

Alternatives:

1. The Committee could recommend appropriation for additional FTE authority to cover the last quarter of this year.  If the Committee chooses this option, amendments would be required to correct wording in the title and in the body of the ordinance.  For example, the appropriation is not being made “from” the Sheriff but rather to the Sheriff from the Current Expense fund.  In addition, the addition of FTE authority for 2003 should be limited to 0.5 FTEs for the remaining quarter of the year.
2. The Committee could recommend that appropriations for additional FTEs be delayed and considered for 2004 as part of the 2004 budget deliberations.  At the earliest, the additional requirements for the Covey settlement will not kick in until December 16, 2003, which is 60 days after the Superior Court’s October 17th hearing to enter final approval of the settlement agreement.  The risk with this delay would be that the staff would not be hired and trained until January, which would delay implementing changes required by the settlement.
INVITED:

Steve Call, Office of Management and Budget
Susan Rahr, Chief, Field Operations, Sheriff’s Office
Karen Pool-norby, Senior Deputy Prosecuting Attorney
Susan Slonecker, Senior Deputy Prosecuting Attorney
Terri Flaherty, Office of Management and Budget
Bob Cowan, Finance Director, Department of Executive Services
Dave Lawson, Internal Audit Manager, Office of Management and Budget
ATTACHED:

1. Proposed Ordinance 2003-0410

2. Proposed Ordinance 2003-0411

3. Proposed Ordinance 2003-0412

4. Proposed Ordinance 2003-0438
5. Transmittal Letter dated August 28, 2003
6. Transmittal Letter dated September 17, 2003

7. Fiscal Note on Proposed Ordinance 2003-0438
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