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SUBJECT:  
Proposed Ordinance 2009-0644 appropriating $26.5 million for acquisition of an additional interest in the Burlington Northern Santa Fe (BNSF) Eastside Rail Corridor (ERC).
SUMMARY:  
Proposed Ordinance 2009-0644:  
1. Directs the executive to negotiate and execute contracts for additional property rights in the ERC;

2. Identifies the Conservation Futures Tax (CFT) levy as the fund source for repayment of $26.5 million in bond proceeds used to pay for the proposed additional property rights;
3. Restricts the appropriation until such time as the Council adopts an ordinance approving contracts (such as a purchase and sale agreement and/or multipurpose use agreement) for the proposed additional property rights; and 
4. Transmits a copy of the Memorandum of Understanding (MOU) signed by the Port of Seattle (Port), King County Executive, the City of Redmond, Sound Transit, Puget Sound Energy and the Cascade Water Alliance expressing a mutually beneficial interest in acquiring the ERC.

BACKGROUND:  
In 2008, the King County Council, the King County Executive and the Port of Seattle came to agreement on a strategy to acquire the Eastside Rail Corridor (ERC) and move it into public ownership.  This agreement resulted in the adoption of Ordinance 16084 on May 27, 2008, which authorized an interlocal agreement between the Port and the County, the purchase and sale agreement for the corridor and other related agreements.
A slower than expected federal Surface Transportation Board (STB) process and changing demands on the Port’s business plan have delayed the closing of this real estate transaction by one year.  Based on current activity between the Port and BNSF, this transaction is expected to close on December 15, 2009.
Throughout the process, the Port has remained committed to bringing the corridor into public ownership, but has also expressed a strong desire to find additional partners who have more directly aligned interests in the corridor.

Memorandum of Understanding (MOU) Dated November 5, 2009
Concurrent to the closing of the existing real estate transaction, the Port has worked with the King County Executive, the City of Redmond, Sound Transit, Puget Sound Energy and the Cascade Water Alliance to develop and execute an MOU between these parties related to the next phase of ownership of the ERC.  Specifically, the MOU, signed by each of the parties, expresses their interest in acquiring mutually beneficial portions of the ERC.  In simplest terms, this MOU is the foundation of a partnership that has the means and interest in acquiring portions of the Port’s interest in the ERC, and is in accordance with the Port’s stated business plans.
Within the MOU, all parties agreed that they would, by December 14, 2009, “…seek any necessary authorizations from their respective boards or legislative bodies to negotiate the transactions contemplated in this MOU.”  After consulting with Council’s legal counsel, staff’s understanding is that the transmittal of this ordinance fulfills a literal reading of this requirement.  It is also staffs’ understanding that the Port is seeking assurances that each of the parties is financially committed to acquiring their interests in the ERC.

ANALYSIS:

Next steps in the acquisition of the ERC are: [1] The Port will acquire the ERC from BNSF on December 15, and the County will acquire from the Port a public multipurpose easement for trail purposes over the portions of the ERC south of Woodinville (including the Redmond Spur). [2] In anticipation of its acquisition of the ERC, and consistent with their business plan goals, the Port is negotiating with other partners for various property rights in the corridor.  As proposed, this ordinance seeks $26.5 million to be available to apply towards the County’s share of the acquisition. Staff is continuing their analysis into the various rights that would be purchased by each of the partners, including how the County’s initial payment of approximately $1.9 million for the public multipurpose easement will be treated in the proposal, and how to ensure that the $500k owing to the County from the Port is recaptured.
As transmitted, the proposed ordinance is a supplemental appropriation vehicle using a combination of interfund loans and bond sale proceeds totaling $26.5 million. Ultimately all expenses for the transaction are to be backed by CFT levy funds; the total cost of these transactions (principal and interest included) is estimated to be in the range of $40-$45 million.

The proposed King County appropriation would maintain the policy that no more than 50% of CFT funds are committed to bond repayment in any given year.  Specifically, the proposed bond repayment is structured such that an interfund loan would be used in the first year and CFT repayment would be increased over the next three years to $1.75 million and then for the final six years of bond repayment, increased to $2.97 million per year. Structuring the debt to avoid exceeding the 50% policy limit, as it is proposed, will lead to increased borrowing costs of $2.25 million in interest over the lifetime of the bonds. 
Because the state of negotiations are dynamic, the proposed ordinance contains two provisos: one that identifies the source of funds for acquisition of the corridor; and a second that restricts the initial use of all funds associated with this supplemental appropriation until the Council adopts an ordinance approving a contract or contracts related to the proposed greater property interests in the ERC.  The proposed provisos will require amending into expenditure restrictions, which are the appropriate form to accomplish the intended purpose. Additional clarifying language is also needed.
NEXT STEPS:

At the time of this writing staff analysis continues for the purpose of better understanding the proposal including the viability of other funding options.  The goal is to have this item ready for action in Committee and Council on Monday, December 14th.
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3. Fiscal Notes
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