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STAFF REPORT
SUBJECT:
AN ORDINANCE that would adopt a settlement agreement related to a lawsuit against the County over sediment and stormwater discharge from Coal Creek Park.
UPDATE to AUGUST 25 STAFF REPORT:

This item was first heard in Committee on August 25, 2004.  The Committee members posed several questions in Executive Session for legal counsel.  Legal counsel will be available to answer those questions in Executive Session today and have also prepared confidential, attorney-client privileged written responses.  
The details of the interlocal property transfer agreement are still under negotiation with the City of Bellevue.  Legal counsel can provide an update on negotiations in Executive Session.  Given the status of the interlocal agreement, the Committee may wish to defer action on this item or take action on the item for passage to the Council without recommendation.
The text of the August 25 staff report appears below.

SUMMARY:
 

In August 2003, a lawsuit was filed against the County and the City of Bellevue claiming that both jurisdictions are responsible for flooding and excessive sediment flows in Coal Creek that impair the use of the plaintiffs’ property and violate state and federal environmental laws.  The County denies any violation of law and contends that it has responsibly managed stormwater in the Park.  Earlier this year, the judge in the case ordered all parties to mediation.  Mediation resulted in a proposed settlement agreement whereby the City and the County would both contribute toward the costs of a Coal Creek Stabilization Project for improved stormwater management in the basin.  In return, the plaintiffs would dismiss the suit and pledge not to sue over such claims in the future.

If adopted, the settlement agreement would require the County to pay out roughly $2.6 million and transfer the Coal Creek Park and Surrey Downs properties to the City of Bellevue.  The City would assume responsibility for all surface water management in the Park, including permitting and implementation of the Coal Creek Stabilization Project. 
BACKGROUND:
The County acquired Coal Creek Park through a series of acquisitions beginning in the late 1960s and ending in 1984.  The Park was purchased from a number of individual and corporate property owners.  The initial acquisition was funded with part of the Forward Thrust bond issue approved by the voters in 1968.  The U.S. Department of Housing and Urban Development supplemented the bond revenues with matching federal funds.  The 450-acre park is located south of Interstate 90 and runs from Cougar Mountain Regional Wildland Park between the borders of Newcastle and Bellevue, with another half of the Park within the jurisdiction of the City of Bellevue (see map, attachment 5).  Coal Creek runs through the Park from its headwaters in Cougar Mountain Regional Wildland Park and empties into Lake Washington.  In the late 1800s, mining facilities operated adjacent to the Creek on land that is now located within the Park.  The ruins of the mines and significant amounts of mining debris still exist on the Park property.   

In the mid-1980s the City and the County cooperatively developed a basin plan for surface water management in the Coal Creek basin.  The vast majority of projects in the plan were subsequently completed.  The projects included construction of detention ponds, sedimentation basins, channel stabilization, and stormwater drainage pipes and outfalls.  Some of these facilities were constructed and maintained by the City, while others were constructed and maintained by the County.  
Despite these measures, heavy storms occasionally caused significant erosion and resulting sedimentation in following years.  In 1996, heavy rains led to a landslide in a portion of mine tailings piled along the Creek in the Park.  The landslide washed thousands of cubic yards of old mine material into Coal Creek.  More mine material remains entrained in the Creek and in the Park along the Creek’s banks.  The Creek has carried some of this sediment down to the Lake; materials from former mining activities appears to constitute between one-quarter and one-third of the material present in the surface layer at the mouth of the Creek.

ANALYSIS:
The Case Newport Yacht Club et al v. City of Bellevue et al

In August 2003, plaintiffs William and Leanne Weinstein and the Newport Yacht Club (NYC) filed a complaint against the County and the City of Bellevue in federal court (Newport Yacht Club et al v. City of Bellevue et al, No. C 03-2534 Z).  The NYC owns and operates a marina on Lake Washington, adjacent to the mouth of Coal Creek.  The Weinstein’s home is also located on Lake Washington near the mouth of the Creek.  The plaintiffs filed their case after sending notices of intent to sue in late 2002 and early 2003.  The parties attempted mediation in April 2003, but failed to come to any resolution.

The plaintiffs’ complaint alleges that the County and the City are responsible for large amounts of sediment and stormwater being released into the Creek due to poor management of stormwater and historic mine waste.  The plaintiffs claim that the excessive flow of stormwater into the creek causes flooding of their properties.  In addition, they claim that excessive amounts of contaminated sediment are deposited on their properties and in the Lake, interfering with their use of property, polluting the Lake, and affecting near-shore habitat of federally protected salmon and trout species.  The complaint alleges violations by the County and the City of the Clean Water Act, Washington Water Pollution Control Act, Solid Waste Disposal Act, Endangered Species Act, and continuing trespass and nuisance.  
In response to the Complaint, the County argues that it has obtained and complied with a stormwater permit for the Park issued by the Department of Ecology and that the County has responsibly managed the Park and has complied with all state and federal environmental laws.  The County also argues that plaintiffs knowingly built or purchased property on a natural delta and that construction of the NYC facilities contributes to the flooding and sedimentation activity occurring at the mouth of the Creek.  The City’s defense mirrors that of the County, however, the City has applied for, but not yet received, a stormwater permit from the Department of Ecology.

In late 2003 and early 2004, the City and the plaintiffs filed motions for summary judgment on the Clean Water Act claims, and the County filed a motion to dismiss the Clean Water Act and Solid Waste Disposal Act claims.  At a hearing on the summary judgment motions in February 2004, the federal judge met with the parties, ordered them to mediate, stayed judgment on the motions pending the outcome of the mediation.  The parties began mediation in late April 2004 and continued discussions through July, ultimately arriving at the settlement agreement discussed below.

Attorneys from the Prosecuting Attorney’s Office who have been representing the County in defending the case will be available to advise the Committee in Executive Session on the case.
The Proposed Settlement Agreement

All parties involved in the case have reached a settlement agreement.  The written agreement appears as Attachment A to this proposed ordinance.  The agreement specifically requires approval of the agreement by the City of Bellevue Council and the King County Council (see Section 1.1 of the agreement).  In addition, State law (RCW 36.34.130) requires Council approval of the property transfers that are part of the proposed settlement.  The Bellevue City Council has approved the settlement agreement.  Details of the interlocal agreement governing property transfers, which will appear as Attachment B to this ordinance, are still being negotiated.
In summary, the proposed settlement requires that the City take responsibility for capital projects in the Park aimed at addressing flooding and sedimentation issues.  The County contributes part of the costs of the projects and turns over park and other property to the City.  In return, the plaintiffs dismiss their current claims and pledge not to bring future similar claims against either jurisdiction. 

In specific, the proposed settlement agreement requires that the County:

· Transfer Coal Creek Park to the City of Bellevue (Section 2.2)

· Transfer the Surrey Downs property to the City of Bellevue (Section 2.2).  The County would continue to be responsible for operation and maintenance costs of the Surrey Downs District Court building through the end of 2006*.
· Pay roughly $2.6 million as follows:

· $2 million payable to City of Bellevue for a Coal Creek Stabilization capital project (Section 3.1) (amount will vary slightly depending upon the amount of “credit” the County receives for some capital work completed).

· $250,000 payable to the City for costs associated with obtaining an Environmental Impact Statement for the capital project (Section 3.2).

· $75,000 toward the plaintiffs’ attorneys fees (Section 3.3).

· $250,000 payable to the Weinsteins for berm/salmon channel construction (Section 6.4)

· $30,000 payable to NYC for dredging of the marina (Section 9.1)

· Indemnify the City for any claims arising from Coal Creek Park before the date of title transfer (Section 2.2.5).

In return for these concessions by the County, Bellevue takes on matching funding and all responsibility for permitting and implementing the Coal Creek Stabilization project as specified in Exhibit C of the settlement agreement.  The City must also operate all existing and proposed flood control and sediment control facilities.  The City also indemnifies the County from any third-party claims arising from the property after the date of transfer.  The plaintiffs release all current claims against the County and pledge not to file future claims.  

The terms of the settlement agreement provide the County with certainty regarding the amount that will need to be expended to resolve this case.  Moreover, the County maintains only limited liability moving forward as the statute of limitations for new claims expires.   

The proposed settlement requires that the City of Bellevue:

· Take ownership of Coal Creek Park and responsibility for implementation of the Coal Creek Stabilization capital project (Section 4).

· Pay roughly $2.6 million as follows:

· Up to $1.625 for the Coal Creek Stabilization capital project (Section 4 and Exhibit C.) 

· Estimated costs of $250,000 for any expenditures needed above the County’s contribution for obtaining an Environmental Impact Statement for the capital project  

· $30,000 payable to NYC for dredging the marina (Section 9.1).

· $700,000 payable to NYC for future dredging (Section 9.2).

· $25,000 toward the plaintiffs’ attorneys fees (Section 3.3).

· Indemnify the County for any claims arising from Coal Creek Park after the date of title transfer (Section 2.2.5).

· Allow the County use of the Surrey Downs District Court building rent-free through the end of 2006, when the interlocal agreement to provide local district court services to the City of Bellevue expires.

In return for taking on responsibility for the Park, the City receives release from the plaintiffs over current and future claims arising from the Park and also receives the Surrey Downs property from the County.  The City has long been interested in obtaining the Surrey Downs property for use as a community asset that would include retention of the currently existing ball fields on the property.  

The proposed settlement requires of the plaintiffs:

· Dismissal of their lawsuit, with prejudice (i.e., claims cannot be re-filed).

· Plaintiffs Weinstein covenant not to sue for future claims resulting from resedimentation of Coal Creek.

· Plaintiffs Weinstein to permit and implement a berm/salmon channel project, partially funded by the settlement, and to bring their property into city code compliance.

· Plaintiff NYC covenants not to sue for period of 40 years.

· Plaintiff NYC defends and indemnifies the City and the County for any navigation or dredging-related claims brought by members of the Club for 40 years.

In return for dismissal of the case and covenants not to sue in the future, the plaintiffs receive a promise that the City will undertake specific steps addressing flooding and sedimentation in the Coal Creek basin.  The transfer of the Park to the City of Bellevue provides the plaintiffs with assurance that a single jurisdiction is responsible for management of surface water in the Coal Creek basin.   

Policy Issues
Staff have identified the following policy issues for consideration by the Committee.
1. Advisability of the settlement agreement
Legal counsel is available to brief the Committee on the advisability of accepting the settlement agreement.  Factors the Committee may want to consider include:

· The merits and deficiencies of the plaintiffs’ legal case against the County.

· The merits and deficiencies of the County’s defense.

· The possible outcomes for the County of continuing the case to trial.

· The likelihood of an adverse outcome to the County if the case goes to trial.

· The probable financial impacts associated with possible outcomes resulting from trial.

· The costs related to taking the case through trial and possible appeals.

· The value of the settlement package, including the appraised value of properties to be transferred and legal liabilities avoided through transferring ownership of the properties.

2. Financial Implications associated with acceptance of the settlement agreement
Page 3 of this staff report outlines $2.6 million that the County would be required to pay out under the terms of the settlement agreement.  The Executive proposes that the payments for the Coal Creek Stabilization Project (roughly $2 million), the Environmental Impact Statement ($250,000) and the Weinstein berm/salmon channel ($250,000) be funded with $2.5 million in existing appropriation authority appropriated to a Parks capital project (Project #349442:  Coal Creek Improvements).  This project was established in the 2004 budget in anticipation of work associated with this settlement.  The funds for this project are backed by revenues from the ¼ of 1% tax on real estate sales in unincorporated King County (REET 2).  RCW 82.46.035(5) restricts use of these revenues to capital projects that include storm and sewer systems and improvements of parks.  King County Code 4.32.012 further designates the use of REET 2 funds to improvement of parks located in or providing a benefit and open to residents of the unincorporated area of the County.  Legal counsel is available to advise the Committee on whether the payments under the settlement agreement are consistent with REET 2 designated uses.

The remaining payments of $75,000 for attorneys fees and $30,000 for NYC dredging are to be paid from $305,000 in existing appropriation authority residing in a Surface Water Management Non-Bond Fund capital project (Project #OD1395:  Coal Creek Stabilization).  The funds from this project are backed by $495,000 in proceeds that the County received from the settlement of a lawsuit under which the County received compensation for damages to Coal Creek Park caused by poor stormwater management at a golf course development near the Park (the “Oki” settlement).  

In addition to the cash payouts, the settlement will affect revenues and expenditures of the Parks and Current Expense (CX) Funds.  The Parks Fund will lose $37,400 in annual revenue it currently receives for special use permits on two cellular towers located in Coal Creek Park.  The Parks Fund will also save $30,000 it estimates as direct costs of maintenance at Coal Creek Park.  The CX Fund will lose $106,296 in annual revenue from the lease of property at Surrey Downs to a private day care center and to the City of Bellevue for operation of a city probation unit.  

Surrey Downs appears to be an asset of the CX Fund.  The Executive has not proposed that the CX Fund be reimbursed for the value of the Surrey Downs asset, which has provided a revenue stream to the CX Fund for many years.  The transfer of the property also creates a potential CX Fund liability after 2006 in order to continue District Court operations in the Bellevue area, as described below.
3. Implications for District Court operations
As outlined above, the settlement agreement calls for the transfer of the Surrey Downs property to the City of Bellevue.  King County District Court currently operates three courtrooms, file storage, and administrative operations out of a building on the Surrey Downs property.  The Surrey Downs District Court provides municipal court services to Bellevue and several other adjacent cities that contract with the County for these services.  In addition, the Surrey Downs District Court adjudicates civil and other cases that fall within the Court’s mandated regional responsibilities (i.e, cases that are the County’s responsibility outside of any municipal contract).

The settlement agreement requires that the City of Bellevue lease the District Court space in the building to the County at no cost* through the end of 2006, at which point the City’s contract with the County for municipal court services expires.  It is not certain at this time whether Bellevue will choose to contract with District Court for municipal court services after that time.  It is also not certain whether Bellevue would allow the Court to operate out of Surrey Downs after 2006.

The Court roughly estimates that 40 percent of the cases handled out of Surrey Downs are either municipal cases of other cities in the area or cases that would fall within the Court’s regional jurisdiction.  Therefore, whether Bellevue continues to contract with the Court or not, a need will likely exist for the District Court to replace at least part of any space they might lose at Surrey Downs after 2006.

The District Court Operational Master Planning (OMP) process is currently underway.  It is expected to provide some answers by the end of this year on what the Court’s space and other needs are projected to be.  Once the OMP is completed, a facilities master plan will be initiated that will determine if, where, and how the Surrey Downs space will need to be replaced.  Options might include:  moving cases into an existing District Court facility (e.g., in Issaquah), leasing office space in the vicinity, or buying/building a new Courthouse.  

Because the current condition of the Surrey Downs building is poor, a plan to replace or significantly upgrade the facility would likely be needed even if this property were not transferred to the City of Bellevue.  Therefore, the operational impact of the settlement agreement on District Court (and thereby, on the CX Fund) is limited to the financial cost of purchasing or leasing land to replace the Surrey Downs District Court site.    

4. Future use of transferred property 

At the time of this writing, Council staff is trying to determine whether the County has outstanding debt service obligations associated with Surrey Downs or Coal Creek Park that it will continue to pay after the transfer of these properties.  If so, the bond issues backing the purchase of the properties may have covenants that restrict the use of the property to public purposes.  Furthermore, the tax-exempt status of the debt services payments may be in jeopardy if the property is converted to other uses.  For these or other reasons, the Council may wish to direct the Prosecuting Attorney’s Office to include restrictions on Bellevue’s use of the property in the interlocal agreement for the transfers.  

CHANGES TO TRANSMITTED LEGISLATION

Before passage by the full Council, appropriate details in the interlocal agreement for property transfer (Attachment B to the ordinance) will need to be completed.
REASONABLENESS

Legal counsel are available to advise the Committee on the reasonableness of the terms of the settlement agreement.  Because all of the details in the interlocal agreement for property transfer have not yet been completed, the Committee has two reasonable options for action:
1. Hold the ordinance in Committee and do not act until all the details have been incorporated into a striking amendment.  The Committee could then act on the striking amendment or the Council could relieve the Committee of the legislation at the appropriate time.

2. Act on the ordinance without recommendation to the Council.  If passed out of Committee, staff would then prepare a striking amendment for action at full Council. 

INVITED:
· Steve Call, Director, Office of Management & Budget

· Joseph Rochelle, Deputy Prosecuting Attorney

· Andrew Marcuse, Deputy Prosecuting Attorney

· Pam Bissonnette, Director, Department of Natural Resources and Parks 

· The Honorable Corrina Harn, Presiding Judge, District Court
ATTACHMENTS:
1. Proposed Ordinance 2004-0388
2. Attachment A to Proposed Ordinance 2004-0388.  Coal Creek Park Settlement Agreement, with exhibits

3. Attachment B to Proposed Ordinance 2004-0388.  Intergovernmental Land Transfer Agreement between King County and the City of Bellevue, with exhibits

4. Letter of transmittal from Executive Sims, dated August 16, 2004
5. Map of Coal Creek Park

6. Fiscal Note







* Last week, Polychlorinated Biphenyls (PCBs) were discovered in the Surreydowns Childcare Center, which leases space from the County in the south building.  The County’s Facilities Management Division (FMD) has surveyed the rest of the building and is removing any equipment identified as containing traces of PCBs (PCBs were commonly used in lights and other electrical equipment until the mid-1970s).  FMD is planning to replace the carpets in the District Court space where some PCB traces of remains.  The Court is currently operating out of one courtroom at Surrey Downs where no PCBs were found and has temporarily moved the calendar for the remaining two courtrooms to other courthouses.  The City of Bellevue also leases some space in the building from the County.  No PCBs were found in the space occupied by the City of Bellevue and operations are expected to resume there this week.  It appears that the day care center may shut down or relocate to another property.


* The County will continue to be responsible for the operating and maintenance costs of the space.  
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