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SUBJECT

A motion establishing county policy on law enforcement interrogation[footnoteRef:1] of juveniles in secure detention. [1:  The PAO has indicated that this term presumes that the interactions are always confrontational and coercive. The PAO indicates that many of the meetings with detainees involve them as victims or witnesses. Both law enforcement and the PAO would prefer the terms “question” or “interview.” For the purpose of this staff report, the term “interrogation” is used to match the language used in the proposed legislation.  However, the words agencies use to describe their policy concerns are their own.] 


SUMMARY

Proposed Motion 2017-0032 would establish as a County policy that the King County Department of Adult and Juvenile Detention shall not permit a detained juvenile to be interrogated by law enforcement officers without first providing a reasonable opportunity for an attorney to consult with the juvenile before interrogation begins and to represent the juvenile during the interrogation.

Some jurisdictions have enacted laws pertaining to juvenile interrogation while juveniles are detained, whether or not the interrogation relates to crimes of which the juvenile is suspected, accused or charged.[footnoteRef:2]  These laws may be intended to help juveniles understand their rights, including their Miranda rights, when applicable, and the implication of waving these rights prior to making statements to law enforcement that may be self-incriminating. [2:  The Civil Division PAO has provided the following examples: 1) in Indiana a child may only wave his or her Miranda rights if an attorney or guardian joins in the waiver; 2) in Illinois a minor who is charged with a serious crime while under the age of fifteen must be represented by counsel during a custodial interrogation; and 3) in West Virginia statements made by a youth under fourteen years of age while in custody are not admissible unless those statements were made in the presence of the juvenile’s legal counsel.] 


The Criminal Division of the King County Prosecuting Attorney’s Office (PAO) has indicated that in King County officers only question juveniles while in detention when the subject of the interrogation is not related to the youth’s[footnoteRef:3] arrest or any associated charges.  In these instances, the PAO indicates, officers may seek to gain intelligence that can help prevent serious crimes that pose threats to the public safety.  It is possible that such interrogation may result in youth making self-incriminating statements about other potential criminal activity in which the youth has been involved. It is also possible that the youth will provide useful information to law enforcement that can help prevent serious crimes and not make any self-incriminating statements.  [3:  A person under the age of 18. The term juvenile is used as a synonym throughout this staff report to also mean a person under the age of 18.] 


DAJD has indicated that 25 police interrogations of juveniles in detention occurred in 2016.  Staff has requested more detail on these interrogations (e.g. how many asked to speak with an attorney), but no data has been furnished to provide context on the interrogations, including outcomes related to the statements made during these interrogations.  Staff analysis on Proposed Motion 2017-0032 is ongoing.

BACKGROUND 

The DJAD is responsible for the care and custody of youth in detention. DAJD's website notes that "While in detention, youth attend school and have access to a wide range of programs and services. The focus is on rehabilitation, not punishment, and ensuring community safety. King County is committed to helping youth involved in Juvenile Court develop into healthy, productive adults."  Youth in detention are subject to strict visitation guidelines:
· Visits may be up to 30 minutes long 
· Each youth may have visitors up to three times per week 
· Only parents and guardians and children under the age of eight may visit 
· No food, clothing, money, or personal items may be brought into the visiting area 

Under certain conditions detailed below, DAJD permits police officers and detectives to interrogate youth in the custody of DAJD without an attorney being present. 

Court reviews of juvenile interrogation:

The United States Supreme Court has found that youth are more vulnerable to police pressure than adults and often lack the experience, perspective, and judgment to recognize and avoid choices that could be detrimental to them[footnoteRef:4].  The Supreme Court has found that: “Any police interview of an individual suspected of a crime has ‘coercive aspects to it.’  Only those interrogations that occur while a suspect is in police custody, however, ‘heighten the risk’ that statements obtained are not the product of the suspect's free choice.  By its very nature, custodial police interrogation entails ‘inherently compelling pressures.’  Even for an adult, the physical and psychological isolation of custodial interrogation can ’undermine the individual's will to resist and...compel him to speak where he would not otherwise do so freely.’ Indeed, the pressure of custodial interrogation is so immense that it ‘can induce a frighteningly high percentage of people to confess to crimes they never committed’.”[footnoteRef:5] [4:  J.D.B. v. N. Carolina, 131 S. Ct. 2394, 2403 (U.S. 2011) (citations omitted).]  [5:  J.D.B. v. N. Carolina, 131 S. Ct. 2394, 2401 (U.S. 2011) (citations omitted).] 


In a recent settlement between the St. Louis Family Court and the Department of Justice (DOJ), the Court was required to revise its policies, procedures and practices to “prohibit police interrogations in the youth detention center unless an attorney is present to represent the juvenile.”  

General process following a juvenile admission to secure detention in King County:  

In most cases, after a juvenile has been admitted into secure detention in King County the Court will hold a first-appearance hearing within 24 hours from the time a juvenile is booked into a detention center. At this hearing, the court determines probable cause and makes a decision regarding continued detention.  A youth booked on a weeknight will have a probable cause hearing the following afternoon.  A youth that is booked on a Friday night, however, will have a probable cause determination made within 24 hours, but will remain in detention until the next judicial day when a detention hearing can be held. If the prosecutor decides to file charges, the youth next appears at an arraignment, when the youth is informed of the formal charges being brought. The arraignment must occur within 14 days after charges are filed.  At the hearings mentioned above, the youth will be represented by an attorney.  However, if this is a public defender, it may not be the same attorney representing the juvenile at each hearing and then also taking the case through completion of the process.

When does law enforcement interrogate juveniles detained by KC DAJD?

PAO Criminal Division staff have indicated that police can interrogate juveniles without an attorney at any time that the youth is in detention. Staff have no data on when officers will typically visit a juvenile for the purpose of interrogation. 

PAO Criminal Division staff have also indicated that the subject of any interrogation must not be related to the reason that the juvenile is being held or related to any charges against the juvenile.  Staff have no data on this issue.    

According to PAO Criminal Division staff, officers may interrogate a juvenile on another, different crime, and come to learn through the course of the conversation that the youth was involved in this other crime.

According to the Criminal Division of the PAO, if the in-custody interrogation might lead the youth to self-incriminate on a different matter, then the officers are legally required to read to the youth his or her Miranda rights.

Staff have no outcome data on the nature of responses from juveniles or the use by police or the PAO of statements obtained during the interrogations described above.

What processes are currently in place related to in-custody juvenile representation during police interrogation? 

In 2016, the DAJD created a protocol to enable detainees to direct whether or not they will consent to being interrogated by law enforcement and other state agents while in custody without an attorney present.  The protocol centers on a “Right to Counsel” (RTC) document, which, once signed by a detainee, specifies that the detainee must have an attorney present when being interrogated by law enforcement or a state agent (see attachment 4).  

A defense attorney may ask a youth to sign a RTC at their first meeting, which could be at any time after the youth is arrested but most often occurs at the probable cause hearing.  DPD has indicated that the use of a RTC is a best practice, but that it does not always occur because some attorneys will sometimes neglect to complete the form.  

Signing of the RTC is sometimes also a challenge when a youth is represented by a conflict attorney, which is a private attorney that is paid by the County to represent the youth at a first hearing.  DAJD records indicate that there were 89 RTC forms filed in 2016.  This compares with 735 juveniles that were admitted to detention in a pre-adjudicated status for a person, property or drug and alcohol crime in 2016[footnoteRef:6].  Staff does not have any data about the number of private sector versus the number of public defenders who filed RTC forms. [6:  Of the 735 admissions, there were 258 admissions made for misdemeanor crimes.  The remainder were felony crimes.] 


DAJD has indicated that when a request is made by law enforcement or another state agent to interrogate a detainee, DAJD staff must review a RTC binder to see if notification exists for that detainee. If a RTC exists, then staff will ask the detainee whether or not he or she wants to revoke the RTC and speak with law enforcement. 

DAJD has indicated that if a youth with a RTC on file determines that he or she would like to speak with law enforcement, DAJD staff reviews with the detainee a “Revocation Form” (see attachment 4).  DAJD staff will explain the Revocation Form and then indicate that a signature is required if the detainee wants to be interrogated by Law Enforcement.  DAJD has indicated that two Revocation Forms were signed in 2016.  It should be noted that a Revocation Form may also be used during PAO negotiated plea agreements and that the two forms signed in 2016 may not have been signed because a youth was complying with a request for interrogation by law enforcement officers while in detention.

If there is no RTC on file, then DAJD staff have indicated that it is department policy to inform a juvenile that police officers are waiting to speak with him or her and that he or she does not have to speak with the officers unless they want to.  This is done outside of the officers’ presence.  Staff does not have any data on the number of instances that a youth refused a law enforcement interrogating in 2016.

Can a law enforcement officer temporarily remove a youth from DAJD for the purpose of interrogation? 

DAJD has indicated that it has a policy that prevents law enforcement officers from removing a youth from custody for the purpose of interrogation.  DAJD has indicated that this practice was allowed to occur until last year and that the Superior Court Screening Unit would authorize a pass at the request of law enforcement.  DAJD Staff have indicated that this practice is no longer allowed and that law enforcement officers must obtain a court order to remove the youth for interrogation. Staff is not aware of any legislation or code provision that would prevent this new DAJD policy to revert to the old policy or to be changed. Additionally, DAJD staff have not produced a written copy of the policy as of the writing of this staff report.

ANALYSIS

Proposed Motion 2017-0032 would establish as a County policy that the King County Department of Adult and Juvenile Detention shall not permit a detained juvenile to be interrogated by law enforcement officers without a reasonable opportunity for an attorney to consult with the juvenile before interrogation begins and to represent the juvenile during the interrogation.

Council staff contacted representatives of the Sheriff, PAO, DPD and DAJD to obtain information on what agency representatives perceive to be potential impacts of the policy being considered in Proposed Motion 2017-0032. Those articulated potential impacts are described below.  With the exception of the brain science data and the data collected on juvenile admissions to secure detention, staff have limited data available to analyze the potential impacts offered by agency representatives. 

The Sheriff and PAO have indicated that law enforcement interrogations will occur only for the most serious crimes.  Staff has no information to enable an analysis of the 25 cases where a juvenile was interrogated by police, what were the crimes involved in the interrogation or the outcome for the youth of these instances.  Representatives of the PAO have indicated that they are interested in determining the scope of the problem and are conducting research into the matter.  It is possible that the upcoming weeks may result in the provision of additional information to staff that will enable analysis further illuminating the issues raised. 

King County Sheriff articulated concerns:

Sheriff representatives have indicated that they don’t only question suspects, but also witnesses and other involved parties in a variety of high profile and serious investigations.  They indicate that the need to wait for an attorney’s presence for a witness could exponentially slow the investigation and decrease chances for case closure. Finally, they indicate that the motion would hinder the ability of officers to bring justice to crime victims and relief to families.

KCSO staff have noted that officers are required to advise suspects of their constitutional rights when in-custody interviews are conducted. Sheriff representatives have said that it is the individual’s right to waive or exercise those rights and that the ordinance would, for all intents and purposes, exercise the right to an attorney for everyone housed in the youth center.  The Sheriff’s Office also stresses that it in no way objects to anyone exercising their right to an attorney.  

In the past, Sheriff Deputies have removed juveniles from the detention center for questioning. KCSO representatives have indicated that this practice may have happened because officers were bringing the juveniles to a crime scene so that the juveniles could better explain what they may have witnessed. KCSO representatives have also said that Sheriff Urquhart would not circumvent the will of the Council or DAJD policy by removing juveniles for the purpose of an interview.  As noted above, staff have no data that can illuminate the reasons that a youth may have been removed from detention.

It should be noted that current DAJD and Court policies would prevent KCSO officers from transferring custody of a juvenile for the purpose of interrogating.  However, those policies are not statutory and could change with a turnover of management or be violated if staff are not regularly trained.

The Sheriff’s Office believes the solution offered in this motion is not addressing an identifiable existing problem in King County. KCSO representatives indicate that there have been zero examples given where a judge has found that a juvenile’s confession after an interview had either elicited a false or coerced confession. Further, zero examples where merely the suspicion of this has been identified.

The Sheriff’s Office has offered to work with the Department of Public Defense to develop a more plainspoken Miranda rights card for juveniles.  KCSO representitaves have said that, while constitutionally sound, it does not necessarily make sense that the agency is advising a 14-year-old of his or her rights in the same manner that it is advising a 54-year-old.

Prosecuting Attorney’s Office articulated concerns:

The PAO has indicated that the motion would create a barrier to the investigation of serious criminal activity because an attorney in most circumstances will advise a juvenile to not speak with law enforcement.  Specifics concerns articulated are:

· The motion is unnecessarily broad and applies to situations even when the juvenile being questioned is not the subject of a criminal investigation.

· Juveniles may be homeless or transient and may only be available when in custody.  This would limit the opportunities that law enforcement and the PAO have to speak with the juvenile. This concern has been echoed by the King County Sheriff’s Office.

· Some juveniles who are detained on one matter might be a witness to a different, serious crime.  There is no compelling history to mandate interference with law enforcement questioning a juvenile on another, different matter.

· Some juveniles who are detained on one matter may also be victims of serious crimes and might not talk with law enforcement about the victimization or the perpetrator if counseled by an attorney.  One hypothetical example provided is that a juvenile might not speak about abuse that comes at the hands of one of his or her family members after consulting with an attorney. Youth in these situations often seek to protect their abuser and may be less likely to reveal this abuse after consultation with counsel.

· Most juveniles are detained for serious violent crimes, assaults, robberies and murders.  The motion would hinder, delay or obstruct investigations into serious violent felony crimes.

· If a juvenile wants to cooperate, this motion may prevent him or her from doing so.

· There is no demonstrated history that false/coerced confessions have been obtained in King County through questioning of juveniles housed in detention. 

· Criminal investigations are time sensitive. Any delay in obtaining helpful information can mean the difference between solving a serious crime or resulting in an individual getting away with a serious crime and leaving the community without answers. This motion will invariably delay and hinder investigations.

· The motion would potentially protect individuals who commit crimes from being held accountable for those crimes. The motion would potentially create a rule that might make it less likely that a victim of a crime will get answers to who harmed them and why they did it.  

· The Courts are safeguards for excluding statements that may have been obtained unfairly. Courts determine the admissibility of any self-incriminating statements by considering the age and maturity of the juvenile.  If judges determine that the juvenile does not understand his or her rights, or that the statements were obtained wrongfully, then they may keep the juvenile’s statements from being admitted. 

· Cases are rarely proven or based solely on an incriminating statement made by a suspect. There is almost always independent evidence that corroborates the statement.

· There are other alternative measures that can be instituted to protect against the harms this motion seeks to address. For example, law enforcement may be required to videotape the questioning of youth in detention to ensure that the statements were made knowingly and voluntarily, and that the interaction was fair.

· This motion will most certainly lead to less crimes being solved.

Staff attempted to gather data to analyze the PAO articulated concerns that could be measured.  The only immediate data that came to bear was that which is collected on admissions to secure detention.  As is noted above, there were in 2016 a total of 735 admissions to detention.  Of these, there were 258 admissions made for misdemeanor crimes. Staff does not have information on the criminal history or other extenuating circumstances surrounding the detention of the 258 youth who were admitted for misdemeanor crimes. The remainder of admissions were for youth who were accused of committing a felony.  


TABLE 1: Admissions of Juveniles to Secure Detention
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Department of Public Defense support for the motion:

The DPD has indicated that the existing system does not adequately protect children.  Specifically, the following concerns have been articulated:

· The United States Supreme Court recognized that the pressure of custodial interrogation is so immense that it can induce a frightenly high percentage of people to confess to crimes they never committed. Children in detention are isolated, vulnerable, and scared. DPD contends the County should be providing those children meaningful protection when faced with questioning by powerful, adult officers.

· For children, incarceration is a traumatizing and coercive environment. It is exceedingly difficult for them to understand, much less exercise, their rights. Having an advocate who can explain their rights and options is critical to enabling kids to make informed decisions. DPD has a 24-hour on-call attorney system. Attorneys would be promptly available to provide guidance children need to make informed choices.

· Superior Court Criminal Rule 3.1 provides for access to counsel “as soon as feasible after the police take a defendant into custody.” State v. E.G., 175 Wash. App. 1025 (2013). This rule reaches beyond Constitutional requirements and requires that a child be notified of her right to counsel as soon as feasible (rather than before questioning begins). It applies to children and the proposed motion is consistent with and effectuates the court rule. 

· The fact that a confession can later be suppressed does not mitigate the harm that a child who is interrogated suffers. A Black seventeen-year old who was in interrogated in detention described feeling “scared,” “uncomfortable,” and “harassed.” 

· The County states that detention is meant to be rehabilitate and therapeutic. Allowing police officers to interrogate a juvenile while in detention is inconsistent with and undermines this position or because they erroneously believe law enforcement can help them. Current case law permits law enforcement to erroneously advise children that officers will “not charge” them to encourage the child the talk. The charging decision, of course, is not made by the law enforcement so this is an empty promise. The only person who can advise the child about this is her attorney.

· Currently, children housed in the juvenile detention facility are subject to interrogation by police officers without an attorney present. Given that the children in detention are of color, this practice has a disproportionate impact on children of color. 

· While a Judge has the right to choose to prohibit the admission of information provided by a juvenile, that fact is not all that relevant because 95% of cases are resolved by plea and few defendants (children or adult) actually litigate issues.

· DJAD policy requires staff to tell juveniles that they do not have to talk with police officers.  However, children report that this policy is not always followed. In addition, it is common for juveniles to speak with police anyway because they do not understand their rights.

Staff attempted to gather data on the articulated DPD concerns.  The only immediate information that came to bear was the current brain science research and demographic information that is collected on juvenile admissions to secure detention. The latter information supports the assertion that the practice of juvenile interrogating has a disproportionate effect on youth of color because those are the youth in detention.

TABLE 2: DATA ON ADP OF JUVENILES IN DETENTION:[image: ]




Brain Science Research:

DPD has indicated that the American Academy of Child and Adolescent Psychiatry takes the position that juveniles should have an attorney present during interrogating by police or other law enforcement agencies, and that the position is supported by research on adolescent brains. 

The agency notes that the research shows “because children and adolescents are “less equipped to cope with stressful police interrogation and less likely to possess the psychological resources to resist the pressures of accusatorial police interrogating,” they are grossly overrepresented among proven cases of false confession[footnoteRef:7].” Additionally, “Children and adolescents have “a much stronger tendency . . . to make choices in compliance with the perceived desires of authority figures[footnoteRef:8].” Finally, that “studies demonstrate that approximately one quarter of youth, and particularly the youngest adolescents, believe they would definitely falsely confess in response to commonly used interrogation techniques[footnoteRef:9].”  [7:  See Steven A. Drizin & Richard A. Leo, The Problem of False Confessions in the Post-DNA World, 82 N.C. L. Rev. 891, 9444 (2004).]  [8:  Elizabeth Cauffman & Laurence Steinberg, Emerging Findings from Research on Adolescent Development and Juvenile Justice, 7 Victims & Offenders 428, 440 (2012).]  [9:  See Naomi E. Sevin Goldstein et al., Juvenile Offenders’ Miranda Rights Comprehension and Self-Reported Likelihood of Offering False Confessions, 10 Assessment 359, 365 (2003).] 


An abstract from a recent study by Katherine Monahan[footnoteRef:10][footnoteRef:11], stated that “Responses to juvenile offending have swung between rehabilitative and punishment approaches since the 1960s. A shift back toward rehabilitation has been influenced by recent research on adolescence, adolescent decision making, and adolescent brain development. US Supreme Court decisions on juvenile sentencing have been influenced by them. Major changes from adolescence into early adulthood have been demonstrated in the frontal lobe and especially the prefrontal cortex, which helps govern executive functions such as self-control and planning. Compared with adults, adolescents are more impulsive, short-sighted, and responsive to immediate rewards and less likely to consider long-term consequences. Adolescents are thus less blameworthy than adults. Responses to juvenile offending should take account of malleable aspects of psychosocial functioning in a developmentally informed manner.” [10:  Kathryn Monahan, Laurence Steinberg, and Alex R. Piquero, "Juvenile Justice Policy and Practice: A Developmental Perspective," Crime and Justice 44 (2015):]  [11:  Ms. Monahan is a developmental psychologist with expertise in adolescent development and the juvenile justice system.  She is a science writer, consultant and periodically teaches classes at the University of Washington.  She is expected to participate on the panel at the March 14th Law and Justice Committee.] 


Potential fiscal implications:

The Department of Adult and Juvenile Detention has indicated that it has concerns related to implementation of the policy proposed by the motion.  DAJD notes that it does not have the staffing resources necessary to locate an attorney when law enforcement has requested to interrogate a juvenile.  DAJD has indicated that it has the resources necessary to call the attorney on file and if they are unavailable, staff would leave a message.

The Department of Public Defense has indicated that it would not require additional staff resources to make a public defender available to consult with a youth prior to any custodial interrogating.  Additional staffing resources at either DPD or DAJD could have potential budget implications.

Staff analysis is ongoing. 

AMENDMENT

Attachment 2 is a striking amendment to Motion 2017-0032
Attachment 3 is a title amendment to Motion 2017-0032

The attached striking amendment was prepared at the sponsor’s request and is a draft, is still under development and may change significantly before subsequent hearings.  The Title Amendment conforms the title to accurately reflect the purpose of the motion as amended.

The amendment adds a definition section:

· Includes auto declined youth, or youth that have been charged as adults, as part of the population covered by the motion.
· Defines Custodial Interrogation to include any interrogation of a youth in the custody of DAJD. 
· Defines Law Enforcement to include representatives of local, state and federal law enforcement agencies.

Replaces all of Section A with new language:

“It is hereby established as the policy of King County that prior to a custodial interrogation, and before the waiver of any Miranda rights, a juvenile under 18 years of age shall consult with legal counsel in person, by telephone, or by video conference. The consultation may not be waived.  Unless required by court order, DAJD shall not release a juvenile in its custody to law enforcement for the purpose of interrogation.”

ATTACHMENTS

1. Proposed Ordinance/Motion 2017-0032 
2. Striking Amendment
3. Title Amendment
4. DAJD Protocol to Right To Counsel notifications, Right to Counsel (RTC) Document, Revocation of Counsel Document

[bookmark: _GoBack]INVITED

1. Anita Khandelwal, Policy Director, King County Department of Public Defense
2. Deputy Chris Barringer, Chief of Staff, King County Sheriff’s Office
3. Kathryn Monahan, Developmental Psychologist 
4. Jimmy Hung, Senior Deputy Prosecuting Attorney, King County Prosecuting Attorney’s Office
5. Pam Jones, Director, Juvenile Division, Department of Adult and Juvenile Detention
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