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SUBJECT

Two ordinances reorganizing the Office of Public Defense and providing funding to finance the reorganization, and a motion requesting an interim plan. 

SUMMARY

As a result of the Dolan lawsuit, the County Executive has proposed changes to the structure for county public defense services. Currently, the County contracts with four non-profit public defense organizations. The Executive’s proposal would create a new County Department of Public Defense. 

Proposed Ordinance 2013-0108 would create the Department of Public Defense and the Public Defense Advisory Board. 

Proposed Ordinance 2013-0109 would provide a supplemental appropriation of $4.9 million to various capital projects and operating budgets to effectuate the transition to a new model for provision of public defense services. 

Proposed Motion 2013-0163 would notify the executive that the County Council is unlikely to make a permanent decision regarding the delivery of public defense services on the timeline requested by the Executive. It further requests that the Executive transmit legislation to the County Council to cover the transition from the current model to the new model proposed by the Executive. Even if the County Council adopts the model as proposed by the Executive, the current plan is to move to the final state over a transition period. 

BACKGROUND

The following background is a condensed summary of the background on indigent defense, the Dolan lawsuit, and the proposed ordinances from a previous staff report in this Committee on March 20, 2013.  Additionally, a proposed motion is discussed below.

Every citizen has a constitutional right to legal representation when accused of a matter where loss of liberty is possible (6th Amendment of U.S. Constitution; Article 1, Sec. 22 of Washington State Constitution).  Effective legal representation for indigent persons is also required by state law (RCW 10.101.005).  The county's public defense system is codified at K.C.C. Chapter 2.60.

Today, King County contracts with four private, nonprofit corporations for the provision of most public defense services.  In January 2006, a class action lawsuit was filed against King County, alleging that the employees of these agencies were county employees and that King County had a duty to enroll them in the Public Employees' Retirement System (PERS).  In a ruling upheld by the Washington State Supreme Court, the trial court held that the nonprofits were “arms and agencies” of King County, making the employees of those nonprofits employees of King County for purposes of PERS enrollment.  

In April 2012, King County began making employer contributions to PERS for those employees and the employees’ PERS contributions have been deducted from the salaries paid to them by each public defender organization.  In March 2013, the Council approved a settlement agreement between King County and the Plaintiffs which must now go through a judicial approval process before it can become effective. The settlement agreement would recognize the plaintiffs as county employees on July 1, 2013, with full benefits, but leaves up to King County how public defense would be structured.

Proposed Ordinance 2013-0108

In response to the Court ruling and settlement, the County Executive has proposed a public defense delivery model (Proposed Ordinance 2013-0108) that proposes the creation of a Department of Public Defense. The County Executive has proposed organizing the Department into two major Divisions, one that would handle the bulk of cases and calendar assignments and another that would primarily be designed to handle conflict cases. 

A draft organizational chart of the proposed two-division model is attached as Attachment 4.  There would be a department director, two chief deputies and two assistant chief deputies.  Each of the two divisions would have a separate pool of attorneys, supervisors, paralegals, investigators, social workers, and other support staff.  The first division would handle 60 percent of cases and the second division would handle 30 percent (tending to be the more complex cases such as multi-defendant felonies that have a greater likelihood of being conflicted out by the first division), with an estimated 10 percent of cases needing to be handled by an assigned counsel panel when a case is conflicted out by both divisions. 

The Department Director would, among other things, ensure that the Department employs the needed expertise to ensure effective delivery of defense services, ensure the American Bar Association “Ten Principles for a Public Defense System” guide the development, management and department's standards, and follow State Supreme Court caseload standards.

Proposed Ordinance 2013-0108 would also establish a Public Defense Advisory Board to make recommendations to the department director on department policies, operations and matters of budget. The advisory board would issue biannual reports, including a review of the Executive's proposed annual public defense budget. 

The advisory board would consist of seven members nominated by the County Executive and confirmed by the County Council, including a member of the state bar (WSBA), the King County bar (KCBA), a minority bar association, a retired King County court judge, a law school faculty member from the state, and two members from community organizations serving indigents in King County. 

Proposed Ordinance 2013-0109:  Supplemental Budget Request

There is also a supplemental budget request for transition costs to effectuate the proposed public defense model.  Proposed Ordinance 2013-0109 would provide a supplemental appropriation of $4.9 million from the General Fund (at a net cost of $3.1 million after removing the double-counting of an internal transfer from the General Fund to some of the projects). 

The requests include the following:
· $499,000 onboarding personnel including 20% contingency
· $124,000 supplies including 20% contingency
· $755,000 vehicle purchase
· $780,000 computers 
· $749,000 case management system
· $250,000 facilities planning and tenant improvement contingency

Proposed Motion 2013-0162:  Transition Plan

Proposed Motion 2013-0162 recognizes that the process of implementing a new public defense system will take time in order to do it in a thoughtful manner that protects individuals' constitutionally guaranteed right to assistance of counsel.  Proposed Motion 2013-0162 requests the Executive to work with the Council to develop an interim plan to cover the timeframe between June 30, 2013 and full implementation of an ordinance organizing the structure of public defense services.  The motion further notes that full implementation may take six months or longer.

ANALYSIS

This is the second hearing on the two proposed ordinances and the first hearing on the proposed motion.  The proposed ordinances are not yet ready for action.

On March 20, 2013, Council staff identified six main areas of analysis that will be fleshed out over the course of several Committee of the Whole briefings.  Those areas include:
1) Alternatives – Are there alternative models that should be considered?
2) Timeframe – Is the timeframe for migration reasonable?
3) Independence – Does the proposed model adequately address the issue of independence of the public defense system?
4) Conflicts – Is the proposed model sufficient to handle case conflicts?
5) Annualized budget – Is the proposed departmental budget and FTE request reasonable? (Particularly given the unknown status of outside contracts)
6) One-time budget – Are the supplemental requests for one-time costs reasonable?

This staff report focuses on the first three issues, 1) alternatives, 2) migration timeframe, and 3) independence.  Proposed Motion 2013-0162 is related to the issue of the migration timeframe and will be discussed further in that section.  

In regards to the other three analysis areas, a legal expert will be assisting the county’s attorneys in providing conflicts analysis; it is a major topic that will be covered in a subsequent Committee briefing.  Budget requests may need some adjustments as details of the OPD structure are resolved, so they will be covered together at a later date.  However, some budgetary discussion occurs in the context of the Executive's proposed timeframe.  

Alternatives to the Executive's Proposed Model

The analysis of alternative models for the structure of public defense services involves consideration of policy, legal and financial issues. For purposes of this analysis, an alternative model is one that has a different underlying structure than the Executive's proposed model, as opposed to slight variations off of the proposed model that may arise as a result of further analysis on the other issues.  

Note that the method of selection of the chief Public Defender is discussed separately in the Independence section below.

Analysis is being conducted on the legal and practical viability of alternative models after Dolan.  The alternative models being considered include the following:

· Independent contractors – Could the county enter into a contract with private attorneys, law firms, bar associations, or non-profit organizations to provide representation to indigent defendants, where the employees of those entities would not be county employees?  Prior to Dolan, the current system of nonprofit agencies providing defender services under contract with the county and reporting to an independent board was viewed as an independent contractor model by the county.

· Public defense services by RFP – Could the county contract for public defense services by going out to bid for an annual contract?  The Seattle Municipal Court issues Requests for Proposal each year to handle its misdemeanor cases. Presently, the Associated Council for the Accused holds the primary SMC contract, with conflicts handled by the Northwest Defender Association and The Defender Association, and any remaining cases handled by a Conflicts Attorney Panel. 

· Public Defender District – State law (RCW 36.26) allows the count yto create an office of public defense for the district. The public defender is appointed by a committee consisting of a superior court judge, a practicing attorney and a member of the county commission or council. Benton-Franklin County is one example where this is done.

· Public Corporations – State law (RCW 35.21.730) authorizes cities and counties to create public corporations to perform public functions with liabilities limited to the assets and properties of the corporation.  The Cultural Development Authority, 4Culture, is an example of a county-created public development authority. It has an Executive Director, is governed by a Board of Directors, and reports annually to the Council.  4Culture is funded largely from hotel-motel tax revenues.

· Nonprofits with joint-employees – Could King County continue to operate under its current public defense system, but treat public defense employees as joint-employees for purposes of complying with Dolan?  It is unclear at this time precisely what such “joint employment’ status would mean.

The first analysis required for these alternatives is whether they are legally feasible after Dolan.  Even if legally possible, the alternative must be practically possible to implement.  Any legally, practically possible alternative must also be able to be structured in a way that can achieve the desired principles of public defense, including independence, ability to handle case conflicts, and ability to provide effective assistance of counsel. The legal analysis of these alternatives will be covered in Executive Session, and is not included in this staff report.

Timeframe for Migration

Proposed Ordinance 2013-0108 does not provide a timeframe for implementation.  However, the Executive's plan calls for attorneys and staff to remain in their current locations on July 1, 2013 and to transition to two divisions over the course of six months to a year.  Executive staff have provided Council staff with a more detailed migration plan that identifies activities that they anticipate would need to occur prior to July 1, immediately after July 1, and over the next six months to a year in order to implement the Executive's proposed model.  

For purposes of this analysis, activities can be divided into 1) activities that must occur in preparation for the July 1 employee recognition date, 2) general activities that must occur in preparation for a new public defense structure in response to Dolan, regardless of the form the Council might approve, and 3) specific activities that must occur in preparation for the Executive's proposed model.

As will be explained further below, the Executive's more detailed timeline shows that actions in the first category appear to be largely on schedule.  Actions in the second category have commenced and include the hiring of TLT and FTE staff whose funding is proposed as part of Proposed Ordinance 2013-0109 which is still awaiting Council action, and actions in the third category generally appear to be held pending Council approval of a public defense structure with some possible exceptions that can be traced to uncertainty regarding what public defense might look like on July 1.

July 1 Recognition Activities

In order to recognize public defense employees as county employees with full benefits on July 1, there are tasks being performed by the Human Resources Division (HRD) and the Benefits, Payroll and Retirement Operations Section (BPROS) on a range of personnel topics related to payroll and benefits.  These include tasks such as assigning employees to the county's classification system, creating access cards, new employee orientation and PeopleSoft training, and loading vacation and sick leave into the county payroll system.  Some aspects may occur after July 1; for example, the agencies will likely complete their payroll processing for June after July 1 which would affect the transfer of leave time into the county payroll system.  However, the process to get the public defense employees paid salaries and benefits on the county system appears to be on track.

Staff – There are two FTE expected to be hired between April and June to assist with some of these payroll and benefits activities, including a clerical payroll staff and a human resources associate.  Although they would be hired out of OPD's existing appropriation authority, the intent of OPD would be to seek funding for these positions from the 2013-0109 supplemental request as part of the personnel on-boarding request.

General Preparation Activities

Included in the category of general preparation activities are those activities that appear necessary for preparing for any new public defense structure.  These include tasks such as labor negotiations with the public defense employees, discussions with the defender agencies on transitioning employees, work on the budget system to incorporate new positions, and time spent planning and tracking the migration tasks. 

Staff – There are four TLTs who have been brought on board to assist with the transition and transition planning.  These include a communications specialist, a human resources labor relations person working on labor negotiations, and two special project managers.  Although they were hired out of OPD's existing appropriation authority, the intent of OPD would be to seek funding for these positions from the 2013-0109 supplemental request as part of the personnel on-boarding request.

Preparations for Executive's Proposed Model

Executive staff are also taking steps that to varying degrees assume Council adoption of a model similar to the Executive's proposed structure. This is to be expected, as a new public defense structure is a massive undertaking that will take time. The issue for analysis is whether any steps are being taken down a path, prior to Council's selection of a public defense model, that could constrain the ability of the Council to make a thoughtful decision.  Simultaneously, the Council does not wish to stall any action where delay would have adverse consequences to the county.

Some steps such as exploration of facility space and work by King County Information Technology (KCIT) on computer equipment needs of defense employees are based on an assumption that on July 1 the county will have a transition plan that includes having employees remain in their current office spaces, potentially using some of their current equipment and supplies, while working on currently open or new cases.  It is important to recognize that availability will depend on the operational intentions of the nonprofit agencies on July 1.  Depending on when those intentions are finalized, OPD may need to be working on a Plan B for space and equipment.  Thus far, OPD has only expended staff resources on these issues but not acquisition money.  Space planning, tenant improvements and equipment are part of the Proposed Ordinance 2013-0109 supplemental request.   

Another action currently being undertaken by KCIT is exploration of a uniform case management system (which might be all employees using one system or separate defender units using similar applications with a common interface).  Again, until the Council has adopted a public defense structure, the county's case management needs are not fully known.  However, it is logical for the county to have a uniform case management system amongst its public defense employees and to be working on streamlining the current system.  The Spangenberg Group back in 2000[footnoteRef:1] commented on the inefficiency created by the lack of organized caseload data amongst the defender agencies.  Also, since the writing of the March 20 staff report, the plans for the case management system now include keeping data in four separate databases, one for each of the current agencies' data, with each agency able to test the system prior to July 1 for security.  This will help preserve the data integrity of the current systems and allows more time for development of a long-term solution to meet the needs of whatever public defense structure is adopted by the Council.  Council staff will continue to monitor the expenditure of KCIT staff resources and development of the short-term solution; the costs are included in the Proposed Ordinance 2013-0109 supplemental request.  Some of the expenditures on a short-term solution are for developments that can be applied towards the long-term solution.  The net cost of the KCIT supplemental request will be discussed when Proposed Ordinance 2013-0109 is covered in greater detail in subsequent staff reports. [1:  King County Public Defense Study Final Report] 


Staff – There are four FTE positions for on-boarding that have been identified by OPD to have an anticipated hiring date of between April and June that relate more directly to implementation of the Executive's proposed model.  These positions include the two division directors for the Executive’s proposed public defense structure, a Project Program Manager II for caseload and conflicts data queries, and a public disclosure officer.  OPD states that these positions will not be hired in advance of Council action on Proposed Ordinance 2013-0108.

[bookmark: _GoBack]Unresolved Issues and Proposed Motion 2013-0162

Although OPD has a plan for achieving implementation of the Executive's proposed model in a six to 12 month timeframe, it is only a plan for moving to the Executive's proposed model.  This is necessary on OPD's part because this is the proposal that the Executive has put before the Council, but it is not sufficient.  It is clear that a successful migration of public defense will require clear communication with and participation by the public defense agencies in the process.  The results of that dialogue may well affect what model the Council ultimately adopts (subject, of course, to legal constraints imposed by Dolan).  Because many implementation issues are presently unresolved, it is critical that preparatory work for July 1 (the employee recognition date but also the end of current defender agency contracts) be able to handle other possible scenarios.  

With less than 90 days left before July 1, there are a large number of issues remaining to resolve, including, for example, the following:
· Labor negotiations for pay and layoff process,
· How will representation for existing cases be administered – through the defender agencies or through a new county department,
· Whether the defender agencies will continue to exist and use their current equipment and office space, and in what capacity with what employees,
· How many employees will join the county or choose other employment alternatives or retirement[footnoteRef:2], [2:  At the last committee briefing, Councilmembers asked about retirement numbers. There are an estimated 16 defender employees who will be eligible for full retirement, including 2 administrative, 6 attorneys, 3 clerical, 3 investigators, 1 paralegal and 1 unknown job class.  There are a total of 54 employees who meet the PERS retirement criteria for those 55 or older.  However, to the extent that they receive higher county pay on July 1, they might have an incentive to stay longer to increase their retirement amount which is an average of a 60 month period.] 

· Who will continue the external contracts such as with the tribes and with Seattle Municipal Court, which will have a sizeable impact on the number of employees needed after July 1, and how will the transition impact Seattle's public defense service delivery
· What model will be approved by Council, and its implications for how the Public Defender will be hired and how and where services will be rendered, and
· How the selected model will impact the defender agencies' non-county activities, including social justice programs, described below.

The county will need a plan that ensures first and foremost the uninterrupted continuation of effective assistance of counsel for accused persons. Presently, the Executive's migration plan identifies pressure points of action items that need to be resolved prior to July 1, but does not identify a back-up plan if some events do not occur within the necessary timeframe.  

It is worth noting that King County's transition plan and ultimate public defense structure will impact not only King County but the future of all of the other services currently provided by the public defense agencies.  For instance, in addition to the Seattle Municipal Court misdemeanor contracts supported by 49 staff, there is a state Sexually Violent Predator contract supposed by 14 staff.  The Society of Counsel Representing Accused Persons (SCRAP) has contracts with about ten tribes for legal advice. SCRAP also has an annual contract for Project ROYAL (Raising Our Youth as Leaders) with DCHS/CSD to provide prevention and intervention services to at-risk youth.  The Defender Association does nationally recognized work with the grant-funded Racial Disparity Project that seeks to reduce racial imbalance in the criminal justice system.  Staff will continue to analyze the impact of the county's actions on these other systems and the options for minimizing adverse impacts.

Proposed Motion 2013-0162 recognizes that the process of implementing a new public defense system will take time in order to do it in a thoughtful manner that protects individuals' constitutionally guaranteed right to assistance of counsel.  The motion also highlights the Council's commitment to be inclusive and collaborative with the public defense agencies, employees and other stakeholders.  Proposed Motion 2013-0162 requests the Executive to work with the Council to develop an interim plan to cover the timeframe between June 30, 2013 and full implementation of an ordinance organizing the structure of public defense services.  The motion further notes that full implementation may take six months or longer.

Independence

Independence of public defense is the first of the ABA Ten Principles for a Public Defense System ("ABA principles").  As described in the March 20 staff report, the ABA principle of Independence for public defense is that "the structure of the system should provide a degree of independence from external influence in its operations."

The principle states (breaks added):

· The public defense function, including the selection, funding, and payment of defense counsel, is independent. 
· The public defense function should be independent from political influence and subject to judicial supervision only in the same manner and to the same extent as retained counsel. 
· To safeguard independence and to promote efficiency and quality of services, a nonpartisan board should oversee defender, assigned counsel, or contract systems. 
· Removing oversight from the judiciary ensures judicial independence from undue political pressures and is an important means of furthering the independence of public defense. 
· The selection of the chief defender and staff should be made on the basis of merit, and recruitment of attorneys should involve special efforts aimed at achieving diversity in attorney staff. 

On March 20, Councilmembers asked for greater clarification on the principle of independence and what it means to be free from political influence.  This staff report further explores the meaning of independence and evaluates the ability of various chief defender models to achieve it.

In determining how independence could be achieved for public defense in King County, this analysis considers the history of King County public defense and the issues it has faced as guidance for how independence could be addressed.  Public defense systems have dealt with the issue of independence in various ways, with varying degrees of success.  Comparisons with other jurisdictions are difficult, because there are many different types of public defense systems in the country, each crafting a solution for independence based on the circumstances of that jurisdiction.  

What does "independence" mean?

The principle of independence and freedom from political influence refers to the ability of a defense attorney to represent an indigent client effectively as dictated by their best professional judgment, without being subject to political pressures.[footnoteRef:3] Political pressure can mean any pressure exerted by political bodies that inappropriately or adversely affects the delivery of effective public defense.   [3:  As discussed in the March 20 staff report, The tenet that public defense should be free from political influence has its origins in ABA Standard 5-1.3 "Professional Independence", which is about "the integrity of the relationship between lawyer and client."  At the heart of this principle is the idea that defenders must be "free to act on behalf of their clients as dictated by their best professional judgment" with the same freedom as a lawyer whom a person with sufficient means would be able to afford.  
 ] 


Political influences on case handling - One of the primary aspects of this principle is that cases should be managed at the administrator level and not be subject to influence by elected officials.  In the national American Bar Association Standards for Criminal Justice, Standard 5-1.3 Professional Independence states that being free from political influence includes having the selection of lawyers for specific cases not be made by the judiciary or elected officials, but rather by the administrators of the public defense program. 

As another example of a violation of independence, in 2005, the American Civil Liberties Union (ACLU) filed a class action against Grant County, Washington, for system-wide problems with ineffective assistance of counsel.  The parties settled after the trial court ruled that defendants had a well-grounded fear of immediate invasion of the right to effective assistance of counsel.  Under the settlement, the county agreed to reduce excessive caseloads, guarantee that public defense lawyers are qualified to handle serious felony cases, and provide adequate funding for investigators and expert witnesses.  Lack of independence was one of the claims raised against Grant County because the prosecuting attorney participated in the negotiation of contracts for public defense and advised the county Board regarding the public defense system.  This, the ACLU argued, created a disincentive for vigorous representation by public defenders with a contract at stake with the county.

These examples illustrate the concept that a lawyer-client relationship is independent when the attorney is free to represent a client to the best of his or her ability without having a conflict of interest due to pressures being exerted by a political body that has some control over the attorney's future or funding.

Ability to advocate for funding – One specific manifestation of political pressure that has received much stakeholder attention in King County is the ability of the chief defender to effectively lobby for funding.  One of the tenets of the Independence principle is that "The public defense function, including the selection, funding, and payment of defense counsel, is independent." To be independent, a chief defender must to have sufficient funds to "fund the full cost of quality legal representation for all eligible persons" (ABA Standard 5-1.6 "Funding"). In this standard it is emphasized that the funding power must not ever interfere with or retaliate against professional judgments made in the proper performance of defense services

Models to Achieve Independence

In order to achieve the two aspects of independence discussed above, a chief defender must be sufficiently insulated from political influences that he or she feels free to act in the best interest of public defense for indigent clients, without fear of inappropriate reprisal or being unduly swayed by conflicting incentives.  Possible ways of promoting independence discussed below include 1) selection of the chief defender and/or oversight of public defense by a nonpartisan board, 2) appointing the chief defender to a fixed term removable only for good cause, or 3) electing the chief defender.

Of note, to put this discussion in context, similar issues of independence were raised over ten years ago in 2000 by a Public Defense Study Oversight Committee convened by the county to commission a study on public defense, which identified perceptions of a "lack of a strong policy voice to represent the views of the public defense function."  Yet King County has a national reputation for having one of the most well-respected public defender services in the country.[footnoteRef:4]  Therefore, although very important, the issue of achieving independence is a matter of degree, and will have less of an impact on the effectiveness of service delivery than other decisions facing the Council, such as the overall selection of a public defense delivery structure.  The preservation of independence is a much greater concern in jurisdictions with corrupt practices and majorly lacking internal controls; a problem which fortunately King County does not face.  This is important to keep in mind, because when jurisdictions employ methods to achieve independence, the necessity and efficacy of the selected method depends in part on the needs of that jurisdiction.    [4:  See, e.g., The Spangenberg Group. King County, Washington Public Defender Case-Weighting Study (2010).] 


If the Council were to approve the creation of an in-house public defense department, the King County Charter requires the Executive to appoint the chief officer (Charter 340.10) subject to confirmation by a majority of the Council (Charter 340.40).  The chief officer would be an at-will position (Charter 340.60).  Any of the alternatives below that established a different selection or termination procedure for a chief public defender would require a charter amendment.

Alternative Public Defense Models – Several alternative delivery models to the Executive's proposal were discussed above.  The level of independence that is provided by these alternatives may require further staff analysis after the field has been narrowed to the legally and practically viable alternatives.  However, in general the same principles of independence should apply to these entities – some measure of independence can be created to the extent that the chief defender has protections in the structure from fear of reprisal by the county's political bodies, such as by being accountable to a nonpartisan board.  In King County's current system, the four public defense agencies are able to lobby the Council directly for funding the public defense budget.[footnoteRef:5]   [5:  The impact of those efforts on public defense delivery is a matter of some dispute. The Spangenberg Group, in a 2010 King County Case Weighting Study, surveyed respondents from various courts and areas of expertise.  Some respondents felt that the lobbying efforts of the defender agencies affected the ability of OPD and the Executive to negotiate contracts with the firms. The defender agencies contended that their lobbying efforts helped to preserve public defense funding. Both, however, could be true.
] 


Appointed for a Term and Terminable for Cause - The ABA identifies employment security as essential for encouraging professional independence.  ABA Standard 5-4.1 "Chief defender and staff" states that the selection of the chief defender should be based on merit, with the chief defender appointed for a fixed term of years subject to renewal.  Further, neither the chief defender nor staff should be removed except for good cause.  

As was noted in the March 20 staff report, under the Executive's model, the Public Defense Director, as the chief officer of an Executive department, is an at-will employee serving at the pleasure of the Executive (King County Charter 550, K.C.C. 3.12.010Y).  Changing the position to a fixed term removable for good cause would require a charter amendment.  The greater the specificity of permissible causes for termination, the more secure the chief defender's position would be.

It is worth noting that at least one stakeholder group has viewed at-will employment as sufficient for independence.  The Public Defense Study Oversight Committee was convened by the county in September 1999, representing many elements of King County and Seattle criminal justice systems and governments. In a 2000 report of King County's public defense system,[footnoteRef:6] the Committee "felt that it was unlikely that any County Executive would terminate the Director of Public Defense who was doing a good job, was a strong advocate for indigent defense and had the support of the commission." (The commission was a board that the Committee recommended be created for recommending names for appointment and acting in an advisory capacity, to be comprised of a Seattle mayoral appointee, two Executive appointees, and four county bar appointees, and including at least one person with client connections and a retired judge, but no active prosecutors, judges or public defenders.)  The Committee expressed a desire to avoid an amendment to the county charter, which may have affected its opinion. [6:  The Spangenberg Group. King County Public Defense Study Final Report (June 2000).] 


Oversight Board – The ABA Independence Principle states, "To safeguard independence and to promote efficiency and quality of services, a nonpartisan board should oversee defender, assigned counsel, or contract systems." The ABA standards for criminal defense (Standard 5-1.3 Professional Independence) suggest the establishment of a board of trustees to oversee defense service delivery (selection of the chief defender and general policy responsibilities, not day-to-day operations such as hiring and promotional decisions). Such a board would ideally consist of mostly members of the bar, reflect the racial, ethnic and sexual composition of the client community, and have no prosecutors or judges. 

As was noted in the March 20 staff report, the Executive's proposed Advisory Board does not in and of itself appear to meet the test of independence.  It does not provide an insulating layer of protection to the chief defender because it is advisory only and does not have control over the selection or firing of the chief defender.  Giving the Advisory Board selection and oversight responsibilities would bring the board more in line with the ABA recommendations for independence.  If the Council were to create such a board to operate in conjunction with establishment of a new department of public defense, the selection authority would require a charter amendment.

Elected Chief Defender – The advantage of an elected official is that the official is then on par with the elected Prosecutor and can be a more effective advocate for funding and for prosecutor parity, which is also one of the ABA's ten principles. ABA's eighth principle, Parity of Resources with Prosecution and Equal Voice, states that the "defense and prosecution resources should be equal and reasonably compensated.  Defenders should have an equal voice in efforts to improve the justice system."  

However, the ABA notes that it may be more difficult, but possible, to achieve independence if the chief defender is elected or chosen by a political body such as a county council.  Similarly, The Spangenberg Group has weighed in that "[e]lected public defenders would certainly not meet the standard of being independent from political influence."[footnoteRef:7] The Executive's proviso report accompanying Proposed Ordinance 2013-0108 noted The Spangenberg Group's concerns that the process of running for office, raising money and campaigning makes it more difficult to make case decisions free from political influence. [7:  The Spangenberg Group. The Indigent Defense System in Nebraska: An Update (Oct. 2004)] 


Councilmembers asked about other jurisdictions that elect a public defender.  This is a difficult question due to the varying ways in which public defense is conducted in the United States.  Out of 39 states that have statewide (or state-funded) public defender systems, two (Florida and Tennessee) have state-funded elected public defender offices.[footnoteRef:8]  Washington is one of 11 states where indigent defense funding is primarily a county responsibility.  Thus, at the state level, elected public defenders are rare (but in Florida, for instance, the legislature created 20 independent publicly elected public defender offices, one for each judicial district).[footnoteRef:9]  At this time, staff do not know how common elected public defenders are at the local level.  In Nebraska, 23 of the 38 counties, including most of the largest counties, have an elected public defender system, some being part-time.[footnoteRef:10]  The Executive's proviso report also identified San Francisco as having an elected chief defender.   [8:  The Spangenberg Group. Statewide Indigent Defense Systems: 2006]  [9:  Spangenberg, R.L. & Beeman, M.L. Indigent Defense Systems in the United States (1995)]  [10:  See f.n. 7] 


Jurisdictions with elected public defenders are not noticeably better or worse than those without elected defenders.  Some have good reputations and others, like Nebraska, have well-documented problems.

As the viability of alternative public defense structure models are determined, staff will conduct additional analysis of the implications of those models for achieving independence.  

Next Steps

As noted above, Proposed Ordinance 2013-0108 and 2013-0109 are not yet ready for Committee action.  Case conflicts and budgetary review will occur with the next staff report.  

Proposed Motion 2013-0162 would request that necessary transition planning occur between the Council and Executive, and as such, appears to constitute a reasonable and prudent business decision.

ATTACHMENTS
1. Proposed Motion 2013-0162
2. Proposed Ordinance 2013-0108
3. Proposed Ordinance 2013-0109
4. Transmittal letter
5. Fiscal notes
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